











CASES 


“ARGUED AND DETERMINED 


IN 


THE SUPREME COURT 


Or 


THE STATE OF MISSOURI, 


MARCH TERM, 1872, AT ST. LOUIS. 





Epwin Curb, Respondent, v. H. C. LackLanp, Appellant. 


1. Attachment, sale under—Notice by handbills — Purchaser at sale.— Notice 
of a sale under attachment, given merely by handbills, in a county where a 
newspaper is published, is in law no notice at all. Where a stranger purchases 
for a good and adequate consideration, in ignorance of this irregularity, and 
receives a deed good upon its face, the sale should be received as valid, not- 
withstanding the sheriff’s neglect in regard to the notice; and such a sale 
might sustain a link in q chain of title, even if the purchase were made by 
the execution-plaintiff, in favor of his innocent grantees But it can 
not be held to give him such an interest as to entitle him to relief in equity. 

2. Sales, fraudulent—Gross inadequacy of price—Fraudulent circumstances. 
—When a sale is attacked as fraudulent, gross inadequacy of price is one 
of the badges of fraud, and becomes controlling when coupled with other 
circumstances tending to show fraud. 


Appeal from Sixth District Court. 
H. C. Hayden and H. C. Lackland, for appellant. 


I. When a plaintiff in the execution buys property under his 
own judgment, he takes with notice of all defects and irregulari- 
ties, and they become fraudulent as to him, and his deed can be 
attacked in a collateral proceeding. This is the rule in equity. 
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(Gott v. Powell, 41 Mo. 416; Hann. & St: Jo. R.R. Co. ¥. 
Brown, 43 Mo. 294; Young v. Bircher, 31 Mo. 136; Trigg v. 
Ross, 35 Mo. 165, 168; Weston v. Clark, 37 Mo. 568; Dicker- 
man v. Burgess, 20 Ill. 266, 279; 11 Ill. 528-4; Woodruff v. 
Hoard, 9 Ind. 186; Pettingill v. Moss, 8 Minn. 223; Russell v. 
Dyer, 40 N. H. 173, 185; Boyd v. Ellis, 11 Iowa, 98, 102.) 

II. The deed itself shows on its face that no legal notice of 
the sale was given. It recites that the advertisement was by six 
‘*handbills.”” The law in force at the time required the adver- 
tisement to be made by newspaper. It was admitted and proved 
that a newspaper was published at the time in the county. 
(R. C. 1855, p. 746, § 45; Sess. Acts 1088-6, p- 164; Sess. 
Acts 1863-4, p. 466.) 


J. W. Boulware and C. H. Harden, for respondent. 
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I. The judgment at most is only voidable. In that case the 
defendant in the judgment, J. R. Collier, has the right in a 
direct proceeding for that purpose to have the same set aside; but 
even if it should be set aside upon his application in a direct pro- 
ceeding, the title to the land sold under it would not be affected ; 
the purchaser would most certainly hold the land. (Montgomery 
v. Farley, 5 Mo. 283 ; Perryman v. The State, 8 Mo. 208; Jack- 
son v. Rosevelt, 18 Johns. 97; Jackson v. Bartlett, 8 Johns. 
361; Jackson v. Delaney, 18 Johus. 586; McNair v. Biddle, 8 Mo. 
257.) These authorities fully settle the doctrine that judgments 
merely voidable cannot be questioned in a collateral proceeding, 
and also that ‘‘when the court had jurisdiction over the subject-mat- 
ter, and the defendant had notice of the proceedings against him, 
he is bound by them. However irregular or erroneous, the judg- 
ment is conclusive on all parties and privies thereto in any collat- 
eral proceeding, and the rights and titles acquired by virtue of 
an execution issued on such judgment will be protected.”’ 

Il. A departure from the law in advertising does not vitiate the 
sale unless such departure was accompanied with fraud, and then 
the title of the purchaser is not affected unless he can be con- 
nected with the fraud of the officer. (Wilber v. Cox, 6 Mo. 110; 
Lawrence v. Spea, 2 Bibb, 401; Draper v. Bryson, 17 Mo. 71.) 
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Buiss, Judge, delivered the opinion of the court. 


The plaintiff claims 152 acres of land in Audrain county, under 
one James R. Collier, by virtue of an attachment, judgment and 
sheriff’s deed. The defendant claims the same land by virtue of 
a deed from the administrator of one Samuel B. Dickinson. The 
paper title was in Dickinson, but the plaintiff claims that there 
was a resulting trust in Collier available to his creditors, arising 
from the fact that the land belonged to him, but was fraud- 
ulently conveyed to Dickinson to place it beyond their reach. 
The sale and deed under the attachment proceedings were prior 
to the administrator’s sale, and the object of this proceeding is 
to set aside the last sale and deed and vest the property in the 
plaintiff. 

We must, from the evidence, consider the charges of fraud as 
fully sustained, that Dickinson held the property in trust for Col- 
lier, and that the interest of the latter could be sold upon execution. 
The questions which chiefly call for consideration pertain to the . 
attachment proceedings and to the sale under them In this pro- 
ceeding various irregularities are charged, which, it is claimed, 
render the sale to the plaintiff of no effect ; but it does not become 
necessary to speak in detail of them, as they are not such as to 
render the judgment void. The court had jurisdiction of the 
subject-matter and of the person of the defendant, and its errors 
must be very radical to authorize us in a collateral proceeding to 
treat its proceeding as a nullity. But the sale itself is attacked, 
and the record shows that a regular weekly newspaper was pub- 
lished at the time in Mexico in said county, but that the sheriff, 
instead of advertising the sale in said paper, gave the notice 
by handbills, which he could only do in case no newspaper was 
printed in the county. The deed recites this irregular notice, and 
the fact is not disputed, but the purchaser claims that the sale is 
not thereby rendered invalid, and even that it would be good if 
there had been no notice at all. We must treat the notice as 
though none were given, and this presents the question whether 
such omission will so invalidate a sale that no title will pass. In 
many of the old States such an omission is treated as fatal. 
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(Benson v. Smith, 42 Me. 414; Den ex dem. Todd v. Phill- 
hower, 4 Zabr. 796.) But this court, in Draper v. Bryson, 17 
Mo. 71, adopted the doctrine maintained in the courts of Ken- 
tucky, that a purchaser at sheriff’s sale should not be affected by 
an irregularity in the notice unless he participated in it, or the 
departure was for some fraudulent purpose. This case does not 
seem quite consistent in principle with Tanner v. Stine, 18 Mo. 
586, where the irregularity was of a different character, yet I 
must consider the doctrine a sound one. When a stranger pur- 
chases for a good and adequate consideration, in ignorance of the 
irregularity, and receives a deed good upon its face, the sale 
should be treated as valid notwithstanding the sheriff ’s neglect in 
regard to the notice. He is covered by the shield which in so 
many cases the law extends over innocent purchasers. He stands 
in a position analogous’ to that of an innocent purchaser upon 
execution sale under an erroneous judgment which is subse- 
quently reversed, who is protected notwithstanding the reversal. 
_ But can the present plaintiff avail himself of this protection? I 
infer not, because of the gross inadequacy of the consideration 
paid, being only $5, and also from the fact that he was the plain- 
tiff in the action. When a sale is attacked as fraudulent, gross 
inadequacy of price is one of the badges of fraud, and becomes 
controlling when coupled with other circumstances tending to show 
the fraud. (Tiernan v. Wilson, 6 Johns. Ch. 441; Howell v. 
Baker, 4 Johns. Ch. 118.) 

Although no actual fraud is charged in neglecting the legal 
notice, yet the injury a party would receive if the sale were set 
aside and his equitable right to protection would depend very much 
upon the consideration paid. And as apurchaser at his own sale, 
the plaintiff must be considered as having bought with notice of 
all its irregularities. The sale was his act, and, if made in plain 
violation of law, it could clothe him with no équity. The general 
principle is more often applied to regular sales upon erroneous 
and reversed judgments, and although in such sales a stranger 
is protected, yet neither he who obtained the judgment nor his 
attorney can claim such protection, but must restore whatever has 


been purchased. (Young v. Bircher, 31 Mo. 136; Gott v. Pow- 
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ell, 41 Mo. 416; Hann. & St. Jo. R.R. v. Brewer, 43 Mo. 294.) 
It is urged with some plausibility that this error cannot be consid- 
ered collaterally. As we have seen. the errors in procuring the 
judgment will not be regarded, except in a direct proceeding to 
reverse it. But the execution sale is not reviewable upon error or 
appeal, as it has not been sanctioned by a judgment. Its legality 
is therefore still open to inquiry without violating the principle 
that a judgment concludes the parties until reversed. This is an 
equitable proceeding to declare a trust in favor of the plaintiff, 
and his right is founded upon his purchase. Such purchase is 
directly charged and must be found, or he has no equity. But 
the proceedings in the sale were not according to law. - A most 
important requirement was wholly omitted, and by his procure- 
ment. An execution sale without notice is a grave departure from 
the requirement of law, and to sustain it would open a door for 
fraud. It is going far to sustain it in favor of strangers who 
have acted in good faith, but it should not be upheld in favor of 
one who is responsible for the error, especially when he founds 
an equitable claim upon it. 

It is unnecessary to say that the sale was void. It is held, as 
we have seen, good in favor of strangers, and it might sustain a 
link in a chain of title, even if the purchase were made by the 
execution-plaintiff, when he is not applying to the court for relief. 
But we only hold that it should not be held to give him such an 
interest as to entitle him to relief. 

Counsel have discussed at length the question whether the 
defendant, at the administrator’s sale, purchased with notice of 
the previous sale to the plaintiff. The notice was sufficient, and 
counsel mistake when they claim that the notice required by the 
common law in equity proceedings is the same as the ‘* actual 
notice” spoken of in the registration act. To protect subsequent 
purchasers of land when the prior deed has not been recorded, 
such deed is declared void unless the latter purchaser has ‘‘ actual 
notice” of its existence. Under this statute it is held that it is 
not sufficient for the purchaser to have knowledge of facts that 
would put him upon inquiry merely, but something more is 
required. 
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The authorities cited when this statute was under consideration 
do not apply to equity proceedings like the one at bar. 

Under the view we have taken, the judgment below must be 
reversed and the petition dismissed. 





SamugL McCartney’s ADMINISTRATOR ef al., Appellants, v. 
BenJaMIN A. ALDERSON ef a/., Respondents. 


1. Forcible entry and detainer —Tenant, when in possession, must sue.— For 
disseizin during tenancy, where the tenant was in actual possession, an action 
of forcible entry and detainer should be brought by him, and not by the 
landlord. . 

2. Practice, civil — Judgment against plaintiff and surety for costs.— Where 
plaintiff gives security for costs, and defendant prevails in the action, judg- 
ment may be rendered against plaintiff and his sureties at the same time for 
costs. 


Appeal from St. Charles Circuit Court. 


H. C. Lackland and Wm. 4. Alexander, for appellants, 
cited in argument Wagn. Stat. 650, §§ 4, 14; Keary v. Baker 
et al., 33 Mo. 603. 


Thomas Bruere, for respondents. 


Buss, Judge, delivered the opinion of the court. 


This cause has been once before us (45 Mo. 35), and most of 
the material questions involved were fully considered. The case 
has been re-tried, and though new testimony was given, the facts 
developed are substantially the same. Many of the witnesses say 
that McCartney had possession, yet the whole evidence shows that 
this was only an opinion, and that he never had actual possession. 
The plaintiff only claims that his intestate had possession of the 
open lot now in dispute, by virtue of his deed, which covers it and 
an adjoining lot upon which was a tenanted house. If he was ever 
possessed of this lot it was through his tenants, for neither he 
nor his agents or representatives have ever occupied, personally, 
any portion of the premises, and it appears that at the time of 
the alleged disseizin, and when this action was commenced, a 
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tenant, Anna Goerges, was in the actual occupation of the house 
upon the adjoining lot. If there was any constructive possession 
of the vacant lot in controversy, because embraced in plaintiff’s 
deed from Taylor as part of the premises, it was the possession 
of the tenant, and she, and not the landlord, must sue. The 
landlord cannot bring this action for the dispossession of the 
tenant during the term, for he is not disseized. If he claims that 
this lot is so severed from the one upon which the house is located 
as not to be leased with the house, then he must show actual pos- 
session, which he has failed to do. 

The doctrine of this case and of the cases cited in the former 
opinion does not conflict with May v. Luckett, 48 Mo. 472, for 
the complaint was not against a tenant holding over, nor against 
an intruder after a surrender to the landlord. 

Under instructions by the Circuit Court that the evidence did 
not entitle the plaintiff to bring the action, the jury returned a 
verdict against him, upon which the court rendered judgment 
both against the plaintiff and his sureties for costs. This judg- 
ment against the sureties is specially objected to as being unau- 
thorized by the statute. Section 21 of the act concerning costs 
(Wagn. Stat. 8345) has received a judicial interpretation that 
extends its scope to cases like the one at bar (Hamilton v. 
Moody, 21 Mo. 79; Davis v. Farrar, 28 Mo. 54), although the 
section is somewhat ambiguous. This interpretation is a reason- 
able one, and has been acquiesced in and followed by the courts. 
Keary v. Baker, 33 Mo. 608, is quoted as authority against the 
view taken in the other cases, yet the court only held that in 
dismissing the appeal without trial, a summary judgment for 
costs could not be rendered against the sureties, and even if the 
views of the court should be considered as conflicting with those 
in the former cases, we think they should not prevail after the 
long establishment of so convenient and just a mode of col- 
lecting costs. 

Judgment affirmed. The other judges concur. 











ST. LOUIS. 





Musick v. Barney. 





LerreMorRE C. Musick, Respondent, v. CHARLES BaRNgEy, 
Appellant. 


1. Deeds — Acknowledgments of, by justice — County where land does not lie 
— Effect of — Notice.— Prior to the act of 1847, an acknowledgment taken 
before a justice of the peace, in a county where the lands do not lie, is a nul- 
lity; and the record of a deed so acknowledged imparts no legal notice. But 
if the deed was actually put upon record, and if the purchaser saw that record, 
it would be very strong if not conclusive evidence of actual notice. Notice in 
such case is a question of fact, and anything tending to prove it is competent 
evidence. 

If, in the neighborhood where the party to be charged with notice resides, 
the ownership of property is notorious, it is a fact to be considered as tend- 
ing to show that he was advised of such ownership. 

2. Evidence — Deeds — Imperfect acknowledgments — Proof — Construction 
of statute.—Under the act of 1847 (Wagn. Stat. 595, 33 35, 36), copies of the 
record of instruments drawn theretofore and imperfectly acknowledged can 
not be received in evidence without satisfactory proof of the execution of the 
original and the truth of the copy. 

8. Lands and land titles — Adverse possession, what sufficient.— Proof of the 
fact that one cut rails from a tract of land and paid taxes on it for several 
years, erected a temporary structure upon it, which he afterward removed, 
and openly claimed it as his own, where it further appears that he failed to 
occupy, improve or inclose it, is not sufficient to make out a case of adverse 
possession. In order to bar the true owner, the adverse possession must be 
such that it may be presumed to have been known and acquiesced in by him. 
The indications of the claim and possession should be so patent that he could, 
not be deceived, and so that if he remains in ignorance it is his fault. 

Where there is occupation and improvement, knowledge may be presumed. 
But such knowledge cannot be predicated upon acts of ownership merely. 

4. Lands and land titles — Possession under claim as heir—Declarations, ete. 
—Where one goes into possession under color and claim of title, as heir of his 
father, his possession is that of tenant in common with the other heirs. His 
declarations that he claims the whole for himself, and intends to give what he 
thinks right to the other heirs, cannot make his possession adverse to them. 


Appeal from Lincoln Circuit Court. 


Dwyer & Music, for respondent, cited 2 Stark. Ev. ‘515; 
5 Phil. Ev. 265; Ewing v. Burnet, 11 Pet. 41; Ellicott v. 
Pearl, 10 Pet. 442; Menkens v. Ovenhouse, 22 Mo. 70; 
Williams v. Donegan, 20 Mo. 186; Draper v. Shoot, 25 Mo. 
197; City of St. Louis v. Gorman, 29 Mo. 593; De Grow v. 
Taylor, 37 Mo. 810; City of Carondelet v. Simon, id. 408; 
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Schultz v. Lindell, 30 Mo. 810; Wall e¢ ai. v. Schindler, 47 
Mo. 282. 


J. B. Henderson, for appellant. 





Buss, Judge, delivered the opinion of tae court. 


Both parties claim through one Herrick: the plaintiff, by virtue 
of an execation sale and purchase by one Fiske, his father’s 
grantor, and also by adverse enjoyment for over ten years ; and the 
defendant by a deed executed previous to the judgment and sale. 
Both sales were in 1837. ‘The land is unimproved, at least until 
recently, by defendant, and there have been several conveyances 
in the chain through which each party traces his title, which 
need not be considered. The plaintiff does not seem to deny that 
defendant’s title would be the best, had the original deed from 
Herrick been properly acknowledged, and had there been no such 
adverse possession as would alienate it. 

First, as to the effect of the deed and the propriety of admit- 
ting it in evidence. It was admitted that it was not acknowl- 
edged according to law, although it was duly recorded, but the 
defendant claims that the purchaser at the execution sale, and his 
grantees down to the plaintiff’s ancestor, knew of its existence ; 
and if this were so, it does not matter whether it was acknowl- 
edged at all. 

Upon this question of notice the court, by several declarations 
of law, held: first, that the record of the deed under considera- 
tion was, previous to the act of 1847, no constructive notice to 
the purchaser upon execution, or those claiming under him; 
second, that a knowledge of the record was no notice of the con- 
tents of the deed; and, third, that public notoriety of the deed 
and the defendant’s ownership was not to be received or consid- 
ered as evidence in charging the plaintiff, or those under whom 
he claims, with the actual knowledge spoken of in the statute. 
Upon the first point the court was correct. The acknowledgment 
was taken before a justice of the peace of a county in which the 
lands do not lie, and was unauthorized by the statute. (Bishop 
v. Schneider, 46 Mo. 472.) Not being acknowledged, its record 
was outside the statute, and of itself imparted no notice except 
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as provided by the act of 1847. (Stevens v. Hampton, 46 Mo. 
404; Bishop v. Schneider, supra.) But the second proposition 
does not follow. The statute requires ‘‘ actual notice,” and 
any evidence tending to prove such notice is competent, and 
should go to the jury. If the deed was actually put upon record, 
although not so acknowledged that its record would be construc- 
tive notice, and if the party saw that record, it would be very 
strong, if not conclusive, evidence of the actual notice required by 
statute. The object of the registry act is to protect innocent 
purchasers, and no subsequent purchaser can be innocent who 
knew of a previous conveyance, whether it be so acknowledged 
as to authorize its record or not. And it would be absurd to say 
that an exhibition to him of a copy of such conveyance, made 
under circumstances that would presume it to be a genuine copy, 
would be no evidence of such notice. It is not certain that the 
court intended to say precisely that, but its language will bear 
that construction ; and it is otherwise apparent that more evidence 
of the actual notice required by the statute was demanded than 
has been held to be necessary. Notice is a question of fact, and 
anything tending to prove it is competent evidence (Maupin v. 
Emmons, 47 Mo. 306), and thus the third view of the court was 
also erroneous. If, in the neighborhood where the party to be 
charged with notice resides, the ownership of certain property is 
notorious, it is a fact to be considered as tending to show that he 
was advised of such ownership. 

Upon due proof of the loss of the original deed from Herrick, 
a certified transcript of the record of the same was produced, and 
after several witnesses had testified that it was a correct copy, it 
was offered in evidence, It seems to have been at first received, 
but afterward the court declared that it was not properly in 
evidence. Previous to the act of 1847, the record of a deed 
imperfectly acknowledged did not operate as constructive notice. 
‘The provision of said act upon the subject is embodied in section 
35 of the present statute, and by the next section (Wagn. Stat. 
595, § 36) it is provided that certified or other copies of such 
record shall not be received in evidence without proof of the 
execution of the original. This provision seems to have been 
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made to prevent misconstruction, for the proof of the loss of an 
instrument and the production of a copy cannot dispense with 
proof of its execution, in the same manner as though the original 
were produced (Jackson v. Frier, 16 Johns. 196; Kimball v. 
Morrill, 4 Me. 368), and it was doubtless feared that if such 
irregular registry should be made to operate as notice, it might 
be treated as a record proper, transcripts of which would be 
evidence without proof of execution. (Wagn. Stat. 278, § 30.) 
The reason for the distinction is obvious. In the one case the 
requirements of the registry act have not been complied with, and 
the entry upon the books is no record. In the other case the 
required formality of acknowledgment or of proof shows that the 
instrument has been executed ; and, to perpetuate such evidence, a 
record of the whole is provided for, which, like other like records, 
is proved by production of the book, or by certified transcripts. 

The effect, then, of producing in court the certified copy, is the 
same as the production of any other copy. The execution of the 
original and the truth of the copy must be satisfactorily estab- 
lished, and by the best evidence the nature of the case admits of. 
These are questions of fact, after the court, upon being satisfied 
of the loss of the original, has admitted secondary evidence ; and 
such copy, when properly identified, is the most satisfactory evi- 
dence of the contents of the original. As this case was tried by 
the court sitting as a jury, it is difficult to understand whether the 
court intended to say, as a question of fact, that the execution of 
the original or the truth of the copy was not shown, or whether 
the copy was ruled out upon other grounds. There was evidence 
tending to prove both facts; its sufficiency was submitted to the 
court, and no such ambiguous declarations of law should have 
been made in regard to it. 

The plaintiff’s chief reliance, however, seems to have been 
upon-a title acquired under the statute of limitations. There 
was evidence tending to show that his father died in California 
in 1849; that in 1855 the plaintiff moved upon a prairie farm 
two or three miles from the land in controversy, and commenced 
cutting rails and wood upon the land to use upon his prairie 
farm ; that he put up a log cabin upon it, in which his tools wee 
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kept and horses sheltered when at work in the timber; that this 
cabin remained there three or four years, when it was taken down 
and moved to the farm; that he claimed the land as his own, and 
contitiued to cut wood and timber upon it until 1866, when the 
defendant took possession; that he paid taxes from 1855 to 
1866, and that all his acts were open and public ; but it does not 
appear that there was any inclosure, or that any of the land was 
improved; nor does it appear that defendant, or any one under 
whom he claims, undertook to take possession of or looked after 
the land until 1866. It was also shown that in the neighborhood 
of this farm the chief use of timbered lots by those owning 
prairie farms was to furnish timber for their use and improve- 
ment; that this land was not cleared and could not be cultivated 
without being cleared. The court, by two declarations of law 
setting out the above facts in detail, held them sufficient to give 
the plaintiff a title; and, to sustain its rulings, plaintiff relies 
principally upon Williams v. Dougan, 20 Mo. 186; Menkins v. 
Ovenhouse, 22 Mo. 70; Draper v. Shoot, 25 Mo. 197. In the 
first case, defendant Dougan, who claimed under the statute, took 
possession, ‘‘ built a dwelling-house, made fields and lived upon 
the land for eight or ten years,”’ and, after removing to Illinois, 
had an agent residing in the neighborhood who rented the premi- 
ses part of the time and was charged with their control and pro- 
tection from trespassers and with the payment of taxes, and that 
they were habitually paid by him. This continued for twenty 
years, and the court held it to be such a possession as would pro- 
tect the defendant under the statute. In Menkins vy. Ovenhouse 
the land was not used as a homestead or dwelling-place, and was 
often untenanted and uncultivated, but had been held for over 
forty years by different owners by regular sale or by descent, had 
been possessed and generally cultivated or rented out by those 
who thus held it. In that case it appeared that timber was cut 
upon the land by the owners and trespassers prosecuted, and an 
agent always lived near it to superintend and protect it, rent it 
out and pay taxes, which were regularly paid; and the court held 
this such adverse possession as would protect the defendant. In 
Draper v. Shoot the court sustained certain instructions, given 
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below, which required the possession to be actual, not construc- 
tive, that it ‘‘ must have been by occupation or cultivation, or by 
other acts of ownership which were visible, notorious and contin- 
uous ;”” and in commenting upon these instructions the remarks 
of Scott, J., are claimed to support those given in the case at 
bar, although the facts there under consideration were quite 
different. 

The fact that the plaintiff went into possession under color and 
claim of title as heir of his father, makes his possession that of a 
tenant in common, and he can only prosecute for the interest of 
which he has been deprived. (1 Pick. 224; 3 Green, Iowa, 30.) 
It does not appear that his co-tenants are disseized, and, whether 
so or not, he has no interest in prosecuting for them. The decla- 
rations of the plaintiff when sworn as a witness, that he claimed 
the whole for himself, and intended to give what he thought was 
right to his brothers, cannot make the possession which he took 
under his father adverse to the other heirs, but, if he wishes his 
possession to be considered as having established a title, must be 
held as the possession of all, for there was no claim or color in 
him except as one of such heirs. 

The subject of adverse possession when there is no actual cor- 
poreal occupation of the land is not without difficulty, and courts 
have not found it easy to give a general statement of what in all 
cases may constitute such possession. With the short limitation 
we have in Missouri, it would endanger property rights to permit 
a loose claim to land, with such acts of ownership only as might 
be exercised without attracting the attention of the real owner, 
and without actual occupation, to ripen into title. In order to 
bar the true owner, the adverse possession relied upon is presumed 
to have been known and acquiesced in by him. It would bea 
fraud to deprive him of his property through a claim of which he 
not only knew nothing in fact, but which was not accompanied 
by acts that would, if he looked after his property, advise him of 
its existence. In visiting his land the indications of the claim 
and possession should be so patent that he could not be deceived, 
so that if he remains in ignorance it is his own fault. Can this 
implied notice and acquiescence be predicated upon the facts 
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above recited? Suppose the owner had visited the land, and 
especially after the cubin. had been removed, would he have seen 
such evidences of possession by another as to warn him that his 
title was slipping away from him? And if so, was there any- 
thing to notify him as to who was the claimant? He might have 
seen that timber had been cut, but this of itself only shows a 
trespass, unfortunately too common to be regarded as evidence of 
a claim of ownership. The payment of taxes is an act of owner- 
ship, the strongest shown by the defendant, and, had it been 
accompanied by any improvement of the property, would have 
greatly aided the claim. 

The remarks of Scott, J., in Draper v. Shoot, based upon 
Ewing v. Burnett, 11 Pet. 53, suppose two important fucts, 
wanting in the present case, as necessary to create a disseizin 
when there is no actual occupation. First, he supposes the claim 
is made and the acts of ownership exercised with the knowledge 
of the adverse claimant, and without interruption or adverse entry 
by him. This is a very important fact. Where there is actual 
occupation and improvement, knowledge may be presumed, but 
such knowledge cannot be predicated upon acts of ownership 
merely ; for, especially as to non-residents, they may be exercised 
and may be notorious in the neighborhood and nothing be done 
of which the true owner is bound to take notice. It is difficult 
to conceive that one may be ousted without knowing it, even 
though his possession be constructive, and it can hardly be predi- 
cated upon the constructive possession of another or upon any- 
thing short of actual occupation, at least of a part, with claim 
and color to the whole. The remarks also suppose that the 
property is so situated as not to admit of any permanent useful 
improvement. In the case at bar, there is no evidence that the 
land in controversy would not admit of improvement, but only 
that it was a wood lot; that the owners of prairie farms in 
the neighborhood were in the habit of using these wood lots to 
improve such farms, and that it could not be cultivated without 
being cleared. 

The judgment will be reversed and the cause remanded. The 
other judges concur. 
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Fannie B. StepHenson ef al., Appellants, v. D. A. JANUARY 
et al., Respondents. 


1. Trusts — Inaceuracies in trust deeds —What will not vitiate them.— Where 
notice of sale under a deed of trust sufficiently designated the property to be 
sold, the time and place of sale, and for what debt, and the names of the 
trustees were correctly printed in the body of the advertisement, a mistake 
in the name of one of them, at the bottom of the instrument, will not vitiate 
the sale. 


Appeal from St. Louis Circuit Court. 


Hill & Jewett, for appellants. 
Sharp § Broadhead, for respondents. 


Waener, Judge, delivered the opinion of the court. 


This was a bill in equity, brought by Fannie B. Stephenson as. 
the executrix and devisee of the estate of her deceased husband, 
and certain other parties who claim to be creditors of the estate. 
The purpose and object of the proceeding was to set aside a deed 
executed under a sale made by trustees in September, 1861, of 
Stephenson’s estate, at which sale January became the purchaser. 
Stephenson, to secure an indebtedness which he owed January, 
executed a deed of trust on the property in controversy, and 
Joseph C. Cabot and R. G. Lackland were the trustees. Objec- 
tions are made to the regularity of the sale by the trustees, and 
it is charged that January knew that Stephenson was insolvent at 
the time of the sale, and that he either willfully, wickedly and 
fraudulently intended to cheat and defraud Stephenson and his 
creditors out of the property, and to obtain the same for a small 
part of its value, or that he caused the sale to be made in pursu- 
ance of an amicable and fraudulent understanding with Stephen- 
son, and for Stephenson’s use and benefit, to hold it for him and 
to assist him in cheating and defrauding his creditors. At the 
hearing the court dismissed the bill for multifariousness and for 
want of equity. 

In the decision of this case, it is useless and unnecessary to 


notice the evidence in detaii. We have attentively examined the 
80—voL. XLIx. 
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vast record which is now before us, and it will be sufficient to 
merely notice such points as are deemed most important. It is 
not denied that the bill is multifarious, but it is contended that, 
as no advantage was taken of that defect by motion or demurrer, 
it could not be considered at the hearing and cannot be urged 
now. Had the court dismissed the bill for that reason only, 
it might become necessary to consider and decide the point; but 
as a decree was rendered against the plaintiffs on the ground that 
they had no merits, and that question is also here, we prefer to 
decide the case on the record as presented. 

There is no foundation for the point raised that at the time 
the property was advertised for sale it was not shown that the 
debt was sixty days past due, as provided for in the deed of trust, 
before any sale could take place. The petition alleged the fact 
of the maturity of the debt, there was no denial in the answer, 
and the question was not alluded to upon the trial. The objec- 
tion that the advertisement was not published according to law 
and in conformity with the conditions of the deed, we do not 
think can be sustained. Whether the Legal Record was a 
newspaper within the proper meaning of the term, or whether it 
published the notice the required length of time, are immaterial 
questions ; for, in addition to that publication, the notice of sale 
was inserted in the Missouri Republican, and there is doubt 
about its being published in that paper sufficiently long. 

But it is insisted that there was an inaccuracy in this last pub- 
lication that destroyed its force and rendered it altogether worth- 
less. The advertisement was in regular form, the names of the 
trustees were inserted correctly in the body of it, but at the 
bottom James was printed instead of Joseph in Cabot’s name. 
Certainly, place, description and time are all requisite in the 
notice of sale by trustees. But mere omissions or inaccuracies, 
not calculated to mislead and working no injury, will be disre- 
garded. (Gray v. Howard, 14 Mo. 341; Beattie v. Butler, 20 
Mo. 818.) The advertisement, as published in the Republican, 
contained everything that was necessary to apprise the public of 
what property was to be sold, the time when and the place where 
it was to be sold, for what debt the sale would take place, and the 
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names of the trustees were properly and correctly printed in the 
body of the advertisement, but a mistake was made in the name 
of one of them at the bottom. This certainly could neither 
deceive nor operate to. the prejudice of any one, and ought not 
to be allowed to vitiate the sale and render it illegal. 

There is no evidence in the record to sustain any allegation of 
fraud on the part of January. The debt was honestly due him, 
and he had a right to resort to the means placed in his hands to 
obtain payment. He advertised according to the terms of the 
deed of trust, and the sale was open, free and notorious. Janu- 
ary was the highest bidder, and the property was struck off to 
him. There is no pretense that he resorted to any means of 
trickery whatever to keep away bidders or to suppress competi- 
tion. Everybody had notice alike, and all persons were alike free 
to appear at the sale and compete for the purchase of the property. 

Much has been said about the fact that Stephenson and his 
creditors were not notified when the sale would take place. But 
so far as Stephenson is concerned, that is not true, for the testi- 
mony leaves no doubt that January desired the payment of the 
money, and told Stephenson that he was going to cause a sale of 
the property under the deed of trust. Stephenson was on the 
eve of going away, he read the advertisement before he went, 
showed it to the agent who collected his rents, told him that the 
property would be sold, and, at the agent’s request, voluntarily 
went with him to January to get the latter to continue him as 
rent collector of the property if he purchased it. January was 
under no obligations to hunt up Stephenson’s creditors and to 
inform them that he was going to have the property sold under 
the deed of trust. They were entitled to the same notice that was 
given to others, and no more; they received that, and have no 
reason to complain. 

The record is perfectly barren of facts showing that any fraud 
was practiced either on Stephenson or his creditors; there was no 
fact suppressed, and no promise violated. When Stephenson 
returned, he lived in St. Louis about four years after the sale, 
on intimate and friendly terms with January, had large dealings 
with him, recognized the sale as valid, and made no claim to the 
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property. If there was any secret understanding between them, 
it rests on vague inference ; there is nothing definite disclosed by 
the record. 

It is further argued that January intermeddled with the duties 
of the trustees and usurped their functions. But I am unable 
to perceive that there is any truth in this statement. He in- 
formed them that he desired the property sold under the deed 
of trust, and they authorized him to write out the notice and 
sign their names to it. What January did was ratified and con- 
sented to by the tristees. That the sale took place when the 
price of real estate was depressed does not invalidate it. It may 
have been a misfortune to the debtor, but the creditor had the 
undoubted right to enforce the collection of his demand by resort- 
ing to a sale, and if he acted fairly, and indulged in no improper 
practices, we cannot see that courts have any right to interfere. 
No relief can be had on the ground of inadequacy of price. The 
evidence clearly establishes that at the time the property was sold 
it brought as much as property ordinarily did at such sales. The 
inadequacy here is not of such a character as to raise any pre- 
sumption against the sale; but, to have any weight, would have 
to be coupled with circumstances which we do not find to exist. 
Other points have been discussed in the argument, but we think 
they have no essential bearing on the case and cannot change 
the result. In our opinion, the record utterly fails to show any 
such state of facts as would justify a court in setting the deed 
aside as fraudulent. 

The judgment must be affirmed. The other judges concur. 





_ 


CoLEMAN ABERNATHY, Respondent, v. BERRY DENNIS, Appellant. 


1. Counties — Boundaries, change of — Transfer of title.— Counties are capa- 
ble of holding the title in fee to such lands as may be donated to them for 
their own use. But the Legislature may alter the boundaries of counties, 
and, where it does not interfere with the vested rights of individuals, may 
transfer the title of lands falling in the new county from the old to the new 
county. i 

2. Limitations — Land held by State, subject to. — In 1857, land vested either 

in the State or county was subject to the bar of the statute of limitations. 
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Appeal from Bollinger Circuit Court. 
Wm. M. Nolle and Jno. B. Robinson, for appellant. 


Wayne county cduld take and hold the fee to the land, and her 
rights would be in the nature of other private rights. (Touchard 
v. Touchard, 5 Cal. 8306; Rev. Stat. 1845, p. 289, ch. 38, § 1; 
R. C. 1855, p. 502, ch. 48, § 1; Barton County v. Walser, 47 
Mo. 189.) And after the statute of February 28, 1855, all 
efforts by the State to divest Wayne county of title thereto, not 
accompanied with compensation, would be of no effect upon con- 
stitutional grounds. The statute of limitation began to run 
against the respondent from the date of his entry or purchase 
from Bollinger county, November 10, 1857. (R. C. 1855, p. 
690, ch. 58, § 2.) 


Southerland, Clardy § Duchouquette, for respondent. 


Apams, Judge, delivered the opinion of the court. 


This was ejectment for land in Bollinger county, commenced 
in January, 1870. It was swamp land originally situated in 
Wayne county, but attached to or included in Bollinger county 
by the act of the general assembly creating that county, approved 
the first day of March, 1851. 

The plaintiff claimed the land by virtue of a purchase from 
Bollinger county, consummated by a patent executed by the gov- 
ernor of this State in 1869, conveying the land in dispute to the 
plaintiff. The defendant claims the land by an attempted entry 
of the same in Wayne county, and a deed therefor from the 
county, but both the entry and the deed misdescribed the land. 
The defendant also claimed by virtue of a decree of Wayne 
County Circuit Court, in a suit brought against the county of 
Wayne, correcting the alleged mistake. But this suit was brought 
long after the organization of Bollinger county, and after the 
plaintiff had purchased the same from Bollinger county, and after 
the title to the swamp lands in Bollinger county had been trans- 
ferred to that county by act of.the Legislature of this State. 
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The defendant also relied upon the statute of limitations, and 
adduced evidence to show that he had been in the actual adverse 
possession of this land for more than ten years before the com- 
mencement of this suit, claiming the same as his own property, 
to the exclusion of all others. The case was submitted to the 
court sitting as a jury, and, at the instance of the plaintiff, the 
court made various declarations of law, which were objected to 
by the defendant, and were, in substance, that the title to this 
land remained in the State of Missouri until the emanation of the 
patent to the plaintiff in 1869; and that the statute of limita- 
tions did not run against the State, and the adverse possession of 
defendant prior to the issuance of the patent amounted to noth- 
ing, and that upon this patent the plaintiff was entitled to recover. 
The defendant asked counter-declarations of law, which were 
refused by the court. Under the view we take of the case, it is 
unnecessary to set out all these declarations. 

Although by the mere organization of Bollinger county, the 
title to this land may not have been vested in the county, yet 
by subsequent acts of the Legislature it was so vested, and that 
county had the right to dispose of it. (See Revised Code of 
Missouri, 1855, p. 1005, § 1, of ‘* An act donating certain swamp 
and overflowed lands to the counties in which they lie.” ) Counties 
are mere subdivisions of the State for governmental purposes, 
capable, however, of holding the title in fee to such lands as may 
be donated to them for their own use. But the Legislature may 
alter the boundaries of the counties, and, where it does not inter- 
fere with the vested rights of individuals, the Legislature may 
transfer the title of lands falling in a new county from the old 
to the new county. Therefore, although the land in dispute was 
originally vested in Wayne county, it was afterward transferred 

v to Bollinger by act of the Legislature. This occurred as early 
as 1855, and from the time of this transfer no title whatever 
remained in the State. The governor, in issuing the patent to 
the plaintiff, transferred the title held by Bollinger county. He 
merely executed a statutory power, whereby the legal title of 
Bollinger county, if any, was vested in the plaintiff. But if it 
be conceded that the defendant had been in the open, notorious, 
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adverse possession of this land, claiming it as his own, to the 
exclusion of all others, for more than ten years before the com- 
mencement of this suit, then such adverse possession is not only 
a bar to the plaintiff’s recovery, but vests in the defendant the 
title, as against all persons not excepted by the statute of 
limitations. ~ This statute was passed in 1857. It is in the 
Revised Statutes of 1855, without an enacting clause, and for 
that reason was re-enacted in 1857. The State is not excepted 
from this statute of limitations, but is expressly named in ‘bf 
statute as being comprehended within its provisions. (See 
vised Code 1855, p. 1049, § 9, art. m1, of the above act. ) 

In chapter 191 of the General Statutes of 1865, section 6, p. 
746, it is provided that ‘‘ nothing contained in any statute of 
limitations shall extend to any lands given, granted, sequestered 
or appropriated to any public, pious or charitable use, or to any 
lands belonging to this State.” It will be observed that this 
section is prospective, and does not apply to ‘‘ any actions com- 
menced, nor to any cases where the right of action or of entry 
shall have accrued, before the time when this chapter takes effect, 
but the same shall remain subject to the laws then in force.” 
(Gen. Stat. 1865, ch. 191, § 32.) 

So, whether the title to the land in dispute was vested in “) 





State or county, it was subject to the bar of the statute of limita- 
tions of 1857. The decree against the county of Wayne w 
properly excluded, as the county had no title upon which such a 
proceeding could operate. A court of equity will not interfere 
to correct or aid the executionofastatutory power; but as no 
objection of this kind was made in that proceeding, we give no 
opinion as to what the effect of the decree might have been if 
there had been any title in Wayne county when the decree was 
rendered. 

The judgment of the Circuit Court is reversed and the cause 
remanded. Judge Wagner concurs. 
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Tue State or Missouri, Plaintiff in Error, v. Cornetius New- 
KIRK, Defendant in Error. 


1. Practice, criminal — Writ of error — Motion for discharge — Construe- 
tion of statute.— Under the act touching appeals and writs of error in crim- 
inal cases (Wagn. Stat. 1112, 3 2), where defendant filed a motion to be 
discharged, which motion was sustained, the State wéuld be entitled to a 
writ of error, notwithstanding the provisions of sections 18 and 14 of the same 
statute (p. 1114). 

2. Practice, criminal — Motion for discharge — Judgment on, a final judg- 
ment — Construction of statute.— A case may be brought to the Supreme 
Court ftom a judgment on a motion to discharge defendant. That judgment 
pro hac vice is a final one, as contemplated by Wagn. Stat. 1112, section 
2, art. vir, and in such a case no motion for rehearing is necessary. : 

8. Supreme Court, practice in— Reversal of cause — New trial, ete.—When 
the Supreme Court directs that the judgment of the court below be reversed 
and the cause remanded, the case must be proceeded with in the lower court 
in accordance with the rulings expressed in the opinion, although a new trial 
is not in terms ordered. 

4. Practice, civil — New trial —New evidence.— Where a new trial is awarded, 
whether in a civil or criminal case, the parties are always permitted to intro- 


duce new evidence, whether the reversal was on a question of law or fact, or 
both. 


Error to St. Louis Court of Criminal Correction. 


Chas. Gibson, for plaintiff in error, cited in argument Prince 
v. Cole, 28 Mo. 486. 


Orrick, Emmons § McKeag, for defendant in error. 


I. The court committed no error in discharging the defend- 
ant, as it had previously heard all the testimony which the State 
chose to offer at the trial; and as this court had decided that the 
evidence offered was insufficient to sustain the charge, it would 
have been an infringement upon the defendant’s constitutional 
rights to try him again for the same offense. (The People v. 
Goodwin, 18 Johns., N. Y., 202.) 

If. If any error was committed by the court below, the case is 
not properly before this court, as no motion for rehearing or in 
arrest of judgment was filed to give the court an opportunity to 
correct its errors, if any. (Beatty v. Furnald, 47 Mo. 348; 
State v. Marshall, 36 Mo. 403.) 
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III. The facts as they exist in this case are not such as would 
entitle the State to an appeal as provided in Wagn. Stat. 1114, 
§§ 13, 14, unless at the discretion of the court. Can a writ of 
error be resorted to for the purpose of bringing a case to this 
court when the error complained of would not entitle the State to 
an appeal were all the necessary steps taken to perfect it? 


ApaMs, Judge, delivered the opinion of the court. 


This case was before the court at the October term, 1871 (anée, 
p- 84), brought there by the defendant by writ of error. It was a 
prosecution for a ‘‘ malicious trespass,” and this court then held 
that the facts as they appeared in the record did not support the 
charge, and reversed the judgment and remanded the cause for 
further proceedings. After the defendant had been found guilty 
he filed a motion for a new trial, which was overruled, and it was 
for this alleged error that he took the case to the Supreme Court. 

When the case went back the defendant filed a motion to be 
discharged, because this court on reversing the judgment did not 
in so many words direct a new trial to be had. This motion was 
sustained, and the State excepted and has brought the case here 
by writ of error. It is objected that a writ of error by the State 
only lies where an appeal is allowed. But the statute allowing 
writs of error is general (see section 2, art. vim, tit. ‘* Of 
Appeals and Writs of Error,””? Wagn. Stat. 1112), and covers 
the case under consideration. Where a defendant has been 
acquitted, however erroneous such acquittal may be, in a case 
where life or liberty is involved he cannot be put on his trial a 
second time for the same offense. But here the defendant was 
convicted and wanted a new trial, and brought the case to this 
court expressly to obtain a new trial, and the judgment was 
reversed and the cause remanded. For what purpose was the 
cause remanded? Was it remanded merely to have an order 
entered discharging the defendant, or that a new trial might be 
had? That was what the defendant wanted. Now, after this 
court has reversed the judgment and remanded the cause, and 
thereby held that the motion for a new trial should have been 
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sustained, the defendant objects to a new trial, and without any 
trial at all has been discharged on his own motion. 

It seems to me that where ‘‘a judgment is reversed and the 
cause remanded,” this language implies all that the statute 
requires, and when the case goes back it must be proceeded with 
in accordance with the rulings of this court as expressed in its 
opinion. All that the court decided was that there must be a 
new trial — that the facts as they appeared in the record did not 
warrant his conviction; and the case must go back to be tried 
again. It does not follow that when a new trial is awarded, 
whether by the, Supreme or inferior court, the parties are pro- 
hibited from introducing other evidence than what appeared in 
the first trial. Whether in a criminal or a civil case the parties 
are always permitted to introduce new evidence, whether the 
reversal was on a question of fact or law, or both. There is 
nothing in the objection that this case has been brought here from 
the judgment on the motion to discharge the defendant. That 
was a final judgment pro hac vice, and no motion for a rehear- 
ing was necessary. (See Parker v. Waugh, 34 Mo. 340; Bruce 
v. Vogel, 38 Mo. 100; Parker v. Hannibal & St. Jo. R R. Co., 
44 Mo. 419.) Although the defendant has been discharged, he 
may be re-arrested upon process to be issued for that purpose by 
the court below, and brought to trial. 

The judgment must be reversed and the cause remanded, to be 
proceeded in as herein directed. The other judges concur. 





Groree B. Micnagn, Appellant, v. Dante, Bacon ef al., 
Respondents. 

1. Assumpsit — Gambling house, work done upon — Defense to action for. — 
It is no defense to an action for work and labor done and material furnished 
in fitting up a house, that plaintiff knew at the time that the house was to be 
used for gambling purposes. 


Appeal from St. Louis Circuit Court. 


Van Waggoner & Dickson, for appellant, cited Faikney v. 
Reynous, 4 Burr. 2069; Holman v. Johnson, Cowp. 341; Pel- 
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lecat v. Angell, 2 Cr. M. & Rose, 311; Hodgson v. Temple, 5 
Taunt. 181; Tracy v. Talmadge, 4 Kern., N. Y., 169; Bowery 
y. Bennett, 1 Campb. 348; Cheney v. Duke, 10 Gill & J. 11. 


H. A. Clover, for respondents, cited Pearce v. Brooks, 1 
Exch. L. R. 213; Peck v. Briggs, 8 Denio, 107; Ruckman v. 
Bryan, zd. 340; Nuger v. Boas, 13 Penn. St. 601; Ex turpi 
causa non orilur actio; Shiffner v. Gordon, 12 East, 304; 
Belding v. Pitkin, 2 Caines, 149; Springfield Bank v. Merrick, 
14 Mass. 322; Russell v. DeGrand, 15 Mass. 39; 17 Mass. 
281; 2 Leo, 174; Hutton, 56; Cowp. 343; 7 Scott, T79; 3 
B. & Ad. 221; 2 C. B. 501; 7 Taunt. 246; Ryan & M. 251; 
1 Esp. 13; 1 Bos. & Pul. 340; 1 Campb. 348; 2 Carr. & P. 
847; Bernard v. Lupping e¢ a/., 32 Mo. 8341; Hayden v. Little, 
85 Mo. 422; Shropshire v. Glasscock e¢ al., 4 Mo. 586; Boyn- 
ton v. Curle, zd. 599; Hickerson v. Benson, 8 Mo. 8; Spalding 
v. Preston, 21 Verm. 1; Bloss v. Bloomer, 23 Barb. 604; 
Sto. Part., §§ 134, 158-9, 144-6, 150, 153-4, 243; Wat- 
son v. Fletcher, 7 Gratt. 4; Gow Part. 45; Coll. Part., 2d 
ed., 29, 54; Wats. Part. 35, 46; 3 Kent, 28; Sto. Confl. 
Laws, §§ 240, 260. 


ApaMs, Judge, delivered the opinion of the court. 


This was an action on an account for work and labor and ma- 
terial furnished, and fitting up and papering a house on Fourth 
street, in St. Louis. The main defense set up and relied on was 
that the paper was furnished and work done with the knowledge 
on the part of plaintiff, and by express agreement on his part, 
that the house was to be used by the defendants as a gambling 
house. There was no evidence that the plaintiff’s purpose, in 
supplying the materials and fitting up the house, was that it 
should be used as a gambling house. There was evidence, how- 
ever, conducing to show that the defendants intended to use the 
house as a gambling house, and that the plaintiff knew that such 
was their intention. 

The case seems to have been tried on a wrong theory, as we 
understand the law. The instructions on both sides base the 
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defendants’ exemption from liability on the simple fact that the 
plaintiff knew the purpose for which the defendants intended to 
use the house. Whilst the plaintiff conceded this proposition in 
the instructions asked and given for him, he objected to the same 
proposition as embodied in instructions given for defendants. 

If gamblers can procure work and labor to be performed, and 
houses to be built and furnished at a heavy expense, by mechanics 
and others, and then escape all responsibility under the plea that 
the laborer, etc., knew that such houses were intended to be used 
as gambling houses, then I must confess that the law, so under- 
stood, instead of being a shield, is a trap for the unwary. I am 
not aware of any principle of law which compels a merchant, 
laborer or mechanic to overlook the morals of his customers. He 
is not the keeper of their morals in any sense of the word. If he 
sells goods to a gambler, the sale is perfect on the delivery, and 
the gambler must pay for them, whatever his purpose may have 
been in making the purchase. If the merchant is not to be paid 
out of the illicit gains of a gambler, and is not connected by 
contract with the object the gambler has in view, his knowledge 
of the purpose does not vitiate the sale. I know there is conflict 
in the authorities in regard to the question under consideration, 
and some hair-splitting distinctions have been made, sometimes 
sustaining and sometimes setting aside such sales; but in my 
judgment the weight of authority and reason is with the ruling as 
we here lay itdown. (Faikney v. Reynous, 4 Burr. 2069; Hal- 
man v. Johnson, Cowp. 841; Pellecat v. Angell, 2 Cromp., 
Mees & Rose, 811 ; Hodgson v. Temple, 5 Taunt. 181; Tracy v. 
Talmage, 4 Kern., N. Y., 169; Bowery v. Bennett, 1 Campb. 
848 ; Cheney v. Duke, 10 Gill & J. 11; Lightfoot v. Tennant, 
1 Bos. & Pul. 551; Covenan v. Boyce, 3 Barn. & Ald. 179; 
McKendall v. Robinson, 3 Mees. & W. 424.) The case of 
Pearce et al. v. Brooks, 1 Court of Ech. Law Rep. 213, so 
strongly relied on by defendants’ counsel as overruling the doc- 
trine of previous English cases, does not in terms profess to do so. 
The point made in that case was that a man who hired a brougham 
to & prostitute, knowing that she was a prostitute, and knowing 
that she intended to use the brougham for purposes of display and 
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attraction, could not recover for the hire, because such knowledge 
in that case amounted to an intention or design on his part to aid 
the prostitute in her illegal calling. The Court of Exchequer does 
not profess to overrule the previous cases, but by a sort of hair- 
splitting distinction to agree with them. We doubt whether the 
point was properly ruled in that case, and we therefore disregard 
it as any authority here. 

We think the case under consideration was not properly pre- 
sentéd to the jury. The judgment is therefore reversed and the 
cause remanded. The other judges concur. 





Henry G. Sovuntarp, Respondent, v. Joun W. Peck, Appellant. 


1. Practice, civil —Actions — Money paid —Ignorantia legis. —Where a lessee 
agreed to pay to the lessor at a future day named, the amount of a certain 
sewer tax-bill on condition that the latter would pay it in the first instance, 
the lessee would be liable to the lessor for the amount in an action for money 
paid, although before suit was brought the bill proved to have been illegal 
and uncollectable. 


Appeal from St. Louis Circuit Court. 
H. 4. Clover, for appellant. 
Bakewell § Farish, for respondent. 


Waener, Judge, delivered the opinion of the court. 


Plaintiff leased to defendant and his partner certain premises 
in the city of St. Louis, and by the terms of the lease it was 
mutually covenanted that the lessor should pay, within the time 
they might be made payable by the proper authorities, all taxes 
and assessments of every description, general or special, assessed, 
rated or imposed by city, county or State, against the premises 
during the term, and that the lessees should pay to the lessor, in 
addition to the rent reserved in the lease, all such taxes or assess- 
ments upon demand and presentment by the lessor of the receipt 
by the proper collector. During the continuance of the lease a 
sewer was constructed by the city authorities, which was supposed 
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to be a special charge on the premises, and while it was being 
built the plaintiff observed it and requested the defendant to pay 
the assessment. Defendant said he was pressed for money, and 
he would pay the amount to plaintiff in the spring, and it was 
then agreed that plaintiff should pay the money and wait until 
spring for the repayment, and charge defendant no interest. 
The bill was presented for payment to the defendant, who occu- 
pied the premises, and he wrote upon it the following order: 
‘* Mr. H. G. Soulard will please pay this bill, sewer tax, $716.20, 
no interest, as you and me agreed. J. W. Peck.” When spring 
came, plaintiff called on defendant for payment, and he asked 
for further indulgence, and finally, in July thereafter, repudiated 
and refused to pay the debt. 
The assessment was illegal, as subsequently decided by this 
court in another case. But at the time the order was given and 
‘ the money paid, the parties were not aware of that fact. This 
suit was brought to recover the amount paid by the plaintiff, and 
upon the trial in the Circuit Court at special term, at the instance 
of the defendant, the court declared that upon the case made 
plaintiff could not recover, and refused an instruction offered by 
the plaintiff, to the effect that if it was found from the evidence 
that defendant in writing directed plaintiff to pay the special tax- 
bill on the agreement between plaintiff and defendant, defendant 
should not be held to pay the same till spring, and should not be 
chargeable for interest on the advancement, and that thereupon 
plaintiff paid the bill, a verdict should be found for the plaintiff 
for the amount of the bill so paid by plaintiff. On the instruc- 
tions as above there was a verdict and judgment for the defend- 
ant, which the court at general term reversed, and remanded the 
cause for a new trial. 

This is one of those border cases in which slight facts will turn 
it either way. By the terms of the lease it was certainly incum- 
bent on the plaintiff in the first instance to pay the assessment, 
and it was then the duty of the defendant to immediately repay 
the same. But it must be conceded and assumed that defendant’s 
obligation extended only to the repayment of legul charges or 
assessments. When the plaintiff paid the tax-bill upon the writ- 























MARCH TERM, 1872. 479 


Soulard v. Peck. 








ten request of the defendant, both parties labored under a misap- 
prehension as to its validity and binding force. The question 
then is, will the written request, taken in connection with this 
agreement to give further credit, be sufficient to support the 
action? Had the defendant absolutely refused to pay, he could 
have exonerated himself by litigating the matter and testing the 
validity of the ordinance. But he did not do that ; he voluntarily 
agreed to make the payment upon the consideration of an exten- 
sion of the credit and a rebate of the interest. This was a con- 
tract for forbearance, and precluded the plaintiff from proceeding 
tc enforce the collection. Although the demand might have been 
defeated by resisting it, yet when the defendant promised to pay 
it on condition that the plaintiff would do certain things, the per- 
formance of the condition by the plaintiff, we think, supported 
the promise and rendered it binding. 

In Brooks v. Ball, 18 Johns. 337, where the plaintiff claimed a 
sum of money of the defendant, who denied the debt, but promised 
if the plaintiff would swear to the correctness of the claim he would 
pay it, and the plaintiff made oath accordingly, it was held that 
this was a valid promise; and that, in an action to recover the 
amount sworn to, it was not competent for the defendant to prove 
that the plaintiff had sworn falsely, or that he was mistaken in 
the affidavit. While the debt might not have existed, and the 
plaintiff might have been entirely mistaken in regard to it, still 
he had done what he agreed to, and it was determined that that 
was sufficient. The principle in that case is essentially the same 
as the one in this. 

We think, therefore, that the judgment should be affirmed. 
The other judges concur. 
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Tue Criry or Hannipat, Plaintiff in Error, v. Hannrear & Sr. 
Joseph Raimtroap Company, Defendant in Error. 





























1. Cities — Hannibal — Establishment of streets — Charter.—The power to 
open streets, as given in the charter of the city of Hannibal, includes the 
power to establish streets. 

2. Hannibal, charter of — Proceedings for condemnation of streets — Petition 
of property-holders.—No petition by the property-holders is required by the 
charter of the city of Hannibal, in order to authorize proceedings for the 
establishment of streets in that city. 

8, Eminent domain —Country roads crossing railroads —General grant.— 
Power to appropriate the property of a railroad in such a manner as to 
destroy or greatly injure its franchise, or render it impossible or very difficult 
to prosecute the object of its organization, cannot be inferred from the gen- 
eral grant of power to establish a road atross its track, but such general grant 
is sufficient to warrant the laying of a road across its track whenever public 
necessity demands it; and as to whether that public necessity exists, the city 
council must be the judge. 

4. Streets, establishment of — Hannibal city council — Jurisdiction over.— 
In proceedings for establishment of streets in the mee of Hannibal, the city 
council of that city alone has jurisdiction. 


Error to Hannibal Court of Common Pleas. 
4. B. Wilson, for plaintiff in error. 


James Carr, for defendant in error. 


Buss, Judge, delivered the opinion of the court. 


The city of Hannibal established a street across the track of 
defendant’s road, and on appeal to the Common Pleas the pro- 
ceedings were dismissed. Defendant claims that the city had no 
right to establish the street: 

1. Because no power to establish any new street is given in 
the charter; the power being to open new streets, which counsel 
would limit to opening streets coutained in the plan of the city 
and of its additions. The power to open a street appears to be 
used in the city charter as synonymous with the power to lay out 
and establish such street. I infer this, because otherwise this 
important power would be withheld entirely from the city, but 
more especially because the whole statute shows that it was so 
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understood. Section 15 of the act of March 20, 1861, amending 
the charter (Sess. Acts 1860-1, p. 247), provides for taking and 
paying for private property for opening, etc., any public street. 
If it had already been established, there would be no private 
property to betaken. The same remark applies to article Ix of the 
act of 1851, incorporating the city. (Sess. Acts 1851, p. 336.) 
Our road laws use the term in the same general sense, as will be 
seen by reference to sections 1, 51, and 52 of the act of 1868 
(Wagn. Stat. 1217, 1228), although sometimes it is used in its 
more restricted sense. 

2. Defendant secondly excepts to the proceedings because 
there was uo petition by the property-holders. No such petition 
is required in the proceeding under consideration. The findings 
under section 2 of chapter 9 of the act of 1851 (Sess. Acts 
1851, p. 336) are entirely different from the present, and no 
private property is taken, except by consent or petition of all the 
holders of property on the street, and in such case without com- 
pensation. 

3. But the chief point relied upon is predicated upon the fact 
that the land appropriated had already been taken for public use 
by the railroad company, and it is claimed that the city corpora- 
tion has no right to appropriate for another public use any 
portion of the land so taken—as by laying out and opening a 
street across the track of the railroad — without paramount neces- 
sity and express legislative authority. It was not claimed that the 
city cannot be clothed with power to establish streets across the 
track, but that no such power will be inferred from a general grant. 

I do not suppose that a power to appropriate the property of 
the railroad in such a manner as to destroy or greatly injure its 
franchise, or render it impossible or very difficult to prosecute the 
object of the organization, could be so inferred. Thus, in 
Springfield v. C. River R.R. Co., 4 Metc. 63, cited by counsel, 
the defendant was authorized to construct its road to a certain 
point ; but the court held that, while the railroad might be made 
to cross a public highway, as that would be ‘‘ obviously neces- 
sary, and of course warranted,” the railroad company, under 


a grant to locate their road between certain termini, had no 
31—voL. XLIx. 
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authority to run it along and appropriate a public highway, and 
for the reason that the two uses are inconsistent. 

As to the necessity of opening the street, the city council must 
be the judge, and the fact that it was opened is the best evidence 
of their view in the matter. (Young v. City, etc., 47 Mo. 492.) 
If the order had said in express terms that the opening of the 
street was a public necessity, it would only have shown the opin- 
ion of the council—an opinion we could not review— and no 
benefit would be derived from requiring such declaration. As to 
the necessity of a special power to lay a street across the track 
of a railroad, I do not suppose it has ever been granted, nor do I 
know that the authority to lay a street or public road across such 
track has been disputed. It may impose some slight additional 
burden upon the road, but in entering towns or in running 
through -a settled country the necessity of such streets and roads 
is well known. The franchise is taken subject to any inconve- 
nience that will arise from it, and the general power given city 
authorities and County Courts to establish and open streets and 
roads, is a sufficient warrant to lay them across the track of rail- 
roads whenever called for by such necessity. 

Of the propriety of the action of the city council we can know 
nothing ; they alone have jurisdiction in the premises, and their 
action is affirmed, and the judgment of the Court of Common 
Pleas is reversed. The other judges concur. 





Nortu Missovurr Rarroap Company AND Morris K. JEsup, 
Appellant, v. ConsTANTINE Maguire, Respondent. 


1. Revenue —County assessor — Action of, judicial — Collector, liability of 
Sor irregular assessment.— An assessment of stock of a railroad company 
in the name of the shareholders, instead of that of the corporation, is irreg- 
ular. But the action of the assessor in such case is judicial, and where it 
appears from the tax-list that the assessor had jurisdiction over the property, 
i. ¢., that it was liable to taxation in some form or other, the collector would 
not be liable to the tax-payer for the amount collected under such assessment, 
notwithstanding its irregularity. In the case supposed the tax-bi!l certified 
to the collector is a sufficient warrant, and will justify him in the proceeding. 
(St. Louis Mutual Life Ins. Co. v. Charles, 47 Mo. 462, affirmed.) 
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Appeal from St. Charles Circuit Court. 


Orrick §& Emmons, for appellant. 
R. E. Rombauer, for respondent. 
Waener, Judge, delivered the opinion of the court. 


The action was against the collector for seizing the property of 
the plaintiff to collect a tax-bill in his hands.. The assessment 
was irregular, and should have been made in the name of the 
shareholders. instead of the corporation; but the property was 
liable to taxation. That in such a case the collector is not liable 
is well established. In the case of The St. Louis Mutual Life 
Ins. Co. v. Charles, 47 Mo. 462, it was held that the action of 
thé assessor and of the board of appeals, or County Court, in the 
matter of taxation, was judicial; and where it appeared from the 
tax-list that the assessor had jurisdiction over the property, z. e., 
r that it was liable to be taxed in any form, though irregularly 
assessed, the collector would not be liable to the tax-payer for 
the amount collected. (See also Pacific R.R. Co. v. Dulle e¢ ai., 
48 Mo. 282.) That decision is decisive of this case. It was no 
part of the duty of the collector to examine the proceedings of 
the assessor, and see that he regularly pursued his authority, step 
by step. ' 

If the property was subject to taxation, and the assessor had 
jurisdiction, the tax-bill certified to the collector was a sufficient 
warrant, and justified him in the proceeding. The judgment of 
the Circuit Court was for the defendant, and it will be affirmed. 
Judge Bliss concurs. Judge Adams was not on the bench when 
the case was argued. 
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Henry Hircucock, Respondent, v. Crry or Sr. Louis ef ail., 
Appellants. 


1. St. Louis, city of — City council, donation by— St. Ann’s orphan asylum 
— Members of city council, trustees.— None of the grants of corporate pow- 
ers in the charter of the city of St. Louis authorize the city council thereof 
to appropriate or give away the public moneys as pure donations to any 
mere private institution not under the control of the city and having no con- 
nection with it. The council may exercise implied or incidental powers 
whenever they are necegsary to carry out those clearly expressed. But such 
donation is not germain*or incident to any power granted. The members of 
the city council are trustees clothed with a trust, not for the corporation as 
such, but for the public who have confided the authority tothem. And the 
diversion ofthe money of the tax-payers for any purpose other than that 
which is expressed in the charter, is a perversion of the trust and an excess 
of authority. 


ppeal from St. Louis Circuit Court. 


Garesche & Mead, for appellants. | 


I. The appropriation was within the scope of the charter. 
(Sess. Acts 1867, art. 1, pp. 51, 66, § 50.) The liberal inter- 
pretation given by the Supreme Court in Chambers v. City of 
St. Louis, 29 Mo. 579, to the words ‘‘ for maintaining the peace, 
good government and welfare of the city,”-leaves no doubt of the 
validity of this appropriation. Foundlings are human beings. 
When yet unborn, en ventre sa mere, foetal life is by the law 
shielded from the abortionist, from the’ person who, without the 
intent to produce abortion, does violence to a pregnant woman. 
The law gives to the unborn child the same hereditary rights as if 
born alive, subject only to the condition that it be born alive. If 
such be the tender solicitude for life unborn, how much stronger 
the appeal to its protection for those who are the most helpless 
portion of the community—the foundling whose crime is the stain 
of the lust of which it is begotten. Surely such a class, pos- 
sessed of immortal souls. deserve pity—are entitled to protection 
in a large and prosperous city like St. Louis. A hospital for this 
class, to protect their lives, is a necessity. As to the interpre- 
tation of municipal powers we cite Bentz v. City of St. Louis, 
11 Mo. 61; Palmyra v. Morton, 25 Mo. 595; Independence v. 
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Moore, 32 Mo. 896; Ruggles v. Collier, 438 Mo. 365; Fuller 
et al. v. Inhabitants of Groton, 11 Gray, Mass., 840; Mayor of 
Philadelphia v. Elliott, 3 Rawle, 170; Vidal v. Girard’s Ex’rs, 
2 How. 189; Collins v. City of Rochester, 12 Barb., 8. C., 562; 
Beroujohn v. Mayor of Mobile, 27 Ala. 60; Stateof New York 
v. City of Buffalo, 2 Hill, N. ¥., 484; Reynolds v. Albany, 8 
Barb., 8. C., 597; Mayor of New York v. Williams, 15 N. Y. 
502; Miller v. Milwaukee, 14 Wis. 642; State v. Merrill, 37 
Me. 332; Willard v. Newburyport, 12 Pick. 231; Spalding v. 
Lowell, 23 Pick. 75. 

II. If the appropriation be of doubtful legality, injunction does 
not lie. (Reynolds v. Mayor of Albany, 8 Barb., 8. C., 61; 
McCallis v. Chattanooga, 3 Head, Tenn., 321; Weber v. City of 
St. Louis, 44 Mo. 450.) | 

IIf. The word ‘‘ donation” was an act of prudence to avoid 
what would otherwise be a liability under St. Louis Hospital 
Ass’n v. Williams, 15 Mo. 595. The answer disclosed that when 
the council first visited the institution they found fifty children in 
it, picked up out of the streets where they had been abandoned 
to destruction and carried to the asylum by the police, because 
the only receptacle for them. The city having no asylum of its 
own could thus secure the use of a private institution. (Aull 
v. City of Lexington, 18 Mo. 403; Dapenport v. Hallowell, 10 
Me. 322.) In statutes, as in deeds, the real intention is to pre- 
vail over words. (Dwarr. Stat. 75, 176, 178; Siegrist v. City 
of St. Louis, 46 Mo. 594; Jackson v. Meredith, 47 Mo. 150; 
Jones v. City of St. Louis, zd. 494; Franklin v. P. S. L. N., 
80 Penn. 522; Davis v. New York, 1 Duer, 497.) To the objec- 
tion that if sustained such appropriations may lead to abuse, we 
cite 29 Mo. 589. 





H. Hitchcock, pro se. 


I. A municipal corporation must strictly conform to the charter, 
a statute giving it power, or its acts will be void. (Ruggles v. 
Collier, 48 Mo. 353, and cases cited; 2 Kent’s Com. 361 ; Brady 
v. New York, 7 Abb. Pr. 245; Lowber v. New York, zd. 252; 
Hodges v. Buffalo, 2 Denio, 112; Hood v. Lynn, 1 Allen, 105.) 
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II. The charter of the city of St. Louis gave it no power to 
bestow ‘‘ donations ” on individuals. The money raised by tax- 
ation is still a trust fund in the hands of the authorities, who 
cannot apply it except as expressly authorized by law. (Brady 
v. New York, 7 Abb. Pr. 245; Lowber v. New York, zd. 252.) 

III. This was in terms a ‘‘ donation,”’ and therefore unlawful 
and a breach of trust. But it could not be supported, even had 
a contract been made, the charter imposing no duty nor contain- 
ing any express or implied authority for the city to support 
foundling hospitals. (Hood v. Lynn, 1 Allen, 105; New 
London v. Brainard, 22 Conn. 552; Hodges v. Buffalo, 2 
Denio, 112.) 

IV. Even had the charter required the city to take care of 
foundlings, the city cannot be made liable to a third person for 
discharging that duty except upon proof of prior notice to the 
city, and failure by it to fulfill the same. (Seagraves v. Alton, 
13 Ill. 8366, 371; Cincinnati v. Ogden, 5 Ham., Ohio, 27.) 

V. The alleged power on the part of the city to use money 
raised by taxation for general purposes in ‘‘ donations” or 
gratuities for private and wholly impossible charities, cannot be 
implied (as argued) from the decision of this court in reference 
to the Mullanphy trust fund (29 Mo. 579). Power to accept one 
trust does not imply power to abuse another. Nor does such 
consequence follow from the charter provisions authorizing the 
city to accept bequests, etc., for charitable purposes. Nor does 
the case of St. Louis Hospital, etc., v. St. Louis, 15 Mo. 592, 
apply here. That was under an express contract, and the ques- 
tion of power was not raised or decided. Here the question is of 
power to squander public moneys in mere gratuities. To admit 
such a claim would be to sap the foundations of public morality 
and safety. (Lowber v. New York, 7 Abb. Pr. 253 ; Brady v. 
New York, id. 245.) 

VI. Corporate powers by implication are not favored, and will 
not be admitted unless really necessary or incidental to execution 
of powers expressly granted. (Reynolds v. Albany, 8 Barb., 8. 
C., 597 ; 2 Kent’s Com. 861 ; Ruggles v. Collier, 43 Mo. 358 ; 
City v. Clemens, zd. 395, 404.) 
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VII. Any tax-payer may prevent such a breach of trust as 
here complained of, by injunction. (Hooper v. Ely, 46 Mo. 505; 
New London v. Brainard, 22 Conn. 552; Davis v. New York, 1 
Duer, 498, 499.) 


Waener, Judge, delivered the opinion of the court. 


This suit was brought to test the validity of an ordinance passed 
by the city council of the city of St. Louis, by which the sum of 
$1,500 was appropriated out of the general revenue and ordered 
to be paid to the mother superior of St. Ann’s Orphan Asylum and 
Widows’ Home, as a donation from the city toward the mainten- 
ance and support of that institution. The court below decided that 
the ordinance was invalid, and that the council possessed no power 
to make the appropriation, and from that decision this appeal is 
prosecuted. The general grant of corporate powers contained in 
the charter incorporating the city gives it authority to ‘‘purchase, 
receive and hold property, real and personal, within said city, and 
also hold the like beyond the limits of the city, to be used for the 
burial of the dead of the city; also for the erection of waterworks 
to supply the city with water; also for the establishment of a 
hospital or hospitals for the reception of persous infected with 
contagious and other diseases; also for a poor-house or poor- 
houses, work-house, house of correction, or for any other purpose ; 
and may sell, lease, or dispose of property for the benefit of the 
city ; may receive bequests, gifts and donations of all kinds of 
property, within and without the city, for charitable and other 
purposes, and may do all acts necessary to carry out the purposes 
of such bequests, gifts and donations, with power to sell, lease, 
dispose of and manage the same.” In the article defining the 
legislative powers of the city council, the council is invested with 
power ‘‘ to make all such ordinances, not inconsistent with the 
laws of this State, as may be expedient, maintaining the peace, 
good government and welfare of the city, and its trade, commerce 
and manufactures.” Do any of the above enumerated grants 
authorize the city council to appropriate or give away the public 
moneys as pure donations or gratuities? We do not think the 
donation can be upheld on the ground that it is germain or inci- 
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dent to any power granted. The council may exercise implied or 
incidental powers wherever they are necessary to carry out or 
execute those clearly expressed. And where the ‘corporate author- 
ities have a discretion, courts will not ordinarily interfere. But 
when they act they must show some grant or power to authorize 
their action. The city council, in the discharge of their duties, 
do not act for themselves, but for the public. They are trustces 
clothed with a trust, not for the corporation as such, but for the 
citizens and the public who have confided the authority to them. 
The charter is the power of attorney which defines and limits the 
objects and powers with which they are intrusted. ~The diversion 
of the money of the tax-payers for any purpose other than that 
which is expressed in the charter, is a perversion of the trust and 
an excess of authority. That there is no express power in the 
charter conferring authority to make donations, gifts or gratui- 
ties, is too clear to require any argument. 

The donee is a mere private institution, not under the control 
of the city and having no connection with it. If the tax-payers’ 
money can be taken and given to it, it may be also to any other 
private corporation, or it may be distributed gratuitously to indi- 
viduals. It is clear that the charter confers no such authority, 
and we think, therefore, that the judgment should be affirmed. 
The other judges concur. 





Tue Stare or Missouri ex rei. ATTORNEY-GENERAL, Relator, 
v. WILLIAM FLENTGE, Respondent. 


1. Practice, Supreme Court — Trial of clerks before for misdemeanor — Con- 
struction of statute.—Sections 18-23 of the statute concerning clerks (Wagn. 
Stat. 259-60), subjecting the clerks of courts to trial in the Supreme Court 
for misdemeanor in office, is unconstitutional. The Supreme Court has 

' “appellate jurisdiction only” (State Const., art. v1, 3 2), except that it may 

issue certain specified writs “‘and other original remedial writs” (id. 3 3). 

And the statutory proceeding for trying a clerk for misdemeanor in office can 

not be brought within the exception. 
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Misdemeanor in Office. 


4. J. Baker, Attorney-General, and Z. Brown, for relator. 


In Vail v. Dinning, the only matter decided was that between 
private persons in matters of private right, this court would not 
exercise original jurisdiction, and that the Legislature had no 
right to confer it. Surely this doctrine and that decision have not 
necessarily any application here. This court possesses all of the 
common-law power that obtained in the Court of King’s Bench. 
And this court (King’s Bench) is the highest court of com- 
mon law to punish all inferior magistrates and all other officers 
of justice, for willful and corrupt abuse of their authority against 
the obvious principles of natural justice. (See 86 Mo. 244, 
246-7; 2 Bac. Abr. 692, tit. King’s Bench; Tidd’s Pr. ch. 2.) 


Louis Houck, for respondent. 


This case should be dismissed because this court has no orig- 
inal jurisdiction in cases of this character. No writ issued in 
this case. It is a proceeding under sections 18 to 23, inclu- 
sive of chapter 24, Gen. Stat. 1865, p. 55, by notice. See art. 
vi, §§ 2, 3 of the State constitution defining the jurisdiction of 
‘this court; also the case of Foster v. State, 41 Mo. 61, and 
finally, Vail v. Dinning, 834 Mo. 212, settling the whole doctrine 
in defendant’s favor. 


Buss, Judge, delivered the opinion of the court. 


This is a proceeding under the statute concerning clerks 
(Wagn. Stat. 259-60, §§ 18-23), to subject the defendant to 
trial in this court for a misdemeanor in office, and the relator is 
met by a motion to dismiss the same for want of jurisdiction. 
It is not disputed that the proceeding is according to the statute, 
but the act itself is so far resisted as being unconstitutional. 
This is an old enactment made under our former constitution, 
which, so far as the jurisdiction of the Supreme Court is con- 
cerned, was the same as the present one, yet no case has arisen in 
which the question has been raised. 
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In Vail v. Dinning, 44 Mo. 210, another statute was reviewed 
which attempted to give this court original jurisdiction, and upon 
full deliberation it was held to be unconstitutional. The princi- 
ples settled in that case must control the present one. This court 
court has ‘‘ appellate jurisdiction only,” except that it may issue 
certain specified writs ‘‘ and other original remedial writs.”” This 
statutory proceeding for trying a clerk for misdemeanor in office, 
can by no straining be brought within the exception. No writ 
whatever is issued, and it is a naked attempt to impose an original 
duty upon the court forbidden by the constitution, and for the 
performance of which no adequate means are provided. 

The proceeding is therefore dismissed. The other judges 
concur. 





Norra Missourr Rartroap Company AND Morris K. Jzsvp, 
Respondent, v. CONSTANTINE MaGuirE, Appellant. 


1. Revenue — North Missouri R.R.— Ordinance of 1865 constitutional.—The 
convention ordinance of 1865, providing that an annual tax of ten and fifteen 
per cent. of the gross earnings of the North Missouri Railroad Company 
should be paid to the State in lieu of other taxation, and applied in payment 
of the debt due from the State on the bonds issued by the State to that com- 
pany, is not repugnant to the constitution of the United States in any of the 
following particulars : 

1. It does not violate articles v and vii of the amendments of the United 
States constitution. Those articles were not designed as limitations upon 
State governments in respect to their own citizens, but exclusively as restric- 
tions upon Federal power. 

2. The act of February 16, 1865, providing that the mortgage of the State 
on the North Missouri Railroad, taken to secure the amount guaranteed by 
the State to aid in the completion of the road, should be released and made 
a second lien, was a contract with the State. But the ordinance of 1865, 
referred to, did not impair the obligation of that contract between the railroad 
and the State. There is nothing in that act to prevent the State from exer- 
cising the sovereign right of taxation. The act does not pretend to grant 

exemption from taxation in express terms, and the courts will never presume 

that the State intends such exemption. Obviously the matter of taxation did 

not enter in the act, but was left where it was found before. 

3. The ordinance is not unconstitutional by virtue of the clause imposing 
uniform taxation on all property. The ordinance itself is a part of the con- 
stitution, and cannot be nullified by the more general provision relating to the 
subject of taxation, 
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5. The ordinance of 1865 is not unconstitutional on the ground that the 
assessment is not in the nature ofa tax. Although not levied and obtained 
directly for purposes of revenue, the assessment is a tax. It was raised for 
the purpose of paying the State’s indebtedness. When money is once raised 
by taxation it is revenue, without regard to the purpose to which it is appro- 
priated or applied. 

2. Revenue — Taxation, unequal — Legislation.—The right of determining 
what proportion of the burdens of taxation shall be borne by any individual 
or class of individuals must be determined by the Legislature, when there is 
no constitutional restriction. And the remedy, in case of unjust legislation, is 
to be found among the constituents of the legislators, and not in the judiciary. 


Appeal from St. Charles Circuit Court. 


R. E. Rombauer, for appellant. 


The ordinance ‘‘for the payment of the State and Railroad 
indebtedness,”’ adopted by the people of the State of Missouri in 
convention, April 8, 1865, is not in contravention of any pro- 
vision of the constitution of the United States. It is not in viola- 
tion of the fifth article of the amendments to the constitution, 
because the restrictions imposed on legislation by that article are 
applicable to the government created by that instrument only, 
and are not applicable to the States. (Barron v. The Mayor, etc., 
of Baltimore, 7 Pet. 243 ; Withers v. Buckley, 20 How. 84, 91.) 
That ordinance is not in violation of the tenth section of the first 
article of the constitution of the United States, impairing the 
obligation of no contract. 

At the date of the passage of the act of February 15, 1865, 
the North Missouri Railroad Company possessed no charter 
exemption from taxation. That act did not pretend to grant any 
exemption from taxation in expressed terms, and such exemption 
can never be presumed. (Providence Bank v. Billings, 4 Pet. 
561, 562; Gordon v. Appeal Tax Court, 3 How. 133; Christ 
Church v. Philadelphia, 24 How. 300; Jefferson Branch Bank 
v. Kelly, 1 Black, 447; Philadelphia & Wilmington R.R. v. 
Maryland, 10 How. 376; Washington University v. Rowse, 42 
Mo. 821.) | 

Even the Legislature may repeal a temporary rate of taxation, 
and impose another and higher rate, or additional taxes, by vir- 
tue of the State sovereignty over the whole subject of taxation, 
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unless there-has been some express contract in limitation of the 
power. (St. Joseph v. Hann. & St. Jo. R.R. Co., 39 Mo. 496 ; 
Ohio Life Ins. & Trust Co. v. DeBolt, 16 How. 416, 435, 436; 
Easton Bank v. The Commonwealth, 10 Barr, 442, 450.) How 
much more so may the sovereign people of a State in convention 
assembled do so, on whom in the very nature of things there can 
be no constitutional restraint, except such as is found in the con- 
stitution of the United States. 

All contracts are made subject to the sovereign power of taxa- 
tion vested in the people, which, like sovereign power of every 
description, is trusted to the discretion of those who use it. 
(McCulloch v. Maryland, 4 Wheat. 429, 430; Herrick v. Ran- 
dolph, 18 Verm. 529 ; Town of Guilford v. Cornell e¢ a/., 18 Barb. 
615; 3 Kern. 143 ; Sharpless v. The Mayor of Philadelphia, 9 
' Harris, 147; McSpeddon vy. Baker, 34 Barb. 69; Attorney- 
General v. Winnebago R.R. Co., 11 Wis. 42, 45; Hamilton & 
Treat v. The St. Louis County Court, 15 Mo. 22, 23; Mager v. 
Grima, 8 How. 490; The People v. Lawrence ef a/., 36 How. 
177; Sill v. The Village of Corning, 15 N. Y. 303; The People 
v. Draper, 15 N. Y. 549; Langhorn & Scott v. Robinson, 20 
Gratt. 661.) 

When unrestricted by the constitution of the United States, the 
power of the people of the States is like the transcendent power 
of the British parliament. (Wilkinson v. Leland, 2 Pet. 657-8 ; 
Bonaparte v. The Camden & Amboy R.R., 1 Bald. 220 ; Farmers’ 
& Mechanics’ Bank v. Smith, 3 Serg. & R. 68; Calder v. Bull, 3 
Dall. 386; Bank v. Commissioners, 2 Black, 620; District of 
the City of Pittsburg, 2 Watts, 323.) It is a fallacy to sup- 
pose that because the act of 1865 provides for a distribution of 
the earnings of the road in a certain order, that therefore the 
convention ordinance providing for a tax on the gross earnings 
interfered with that distribution. All taxes imposed on the road 
were necessarily part of the ‘‘ actual and current expenditures of 
the railroad,” which by the terms of the act of February 15, 
1865, were to be paid first, and prior to all other things. 

A tax on gross earnings is but a usual and well-known mode 


of taxation. (Laws of U. S. 1863-4, pp. 285-6; 2 Redf. 
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Railw., § 228; Southern Ex. Co. v. Hood, 15 Rich. 66; State 
v. Hood, zd. 177.) 

The parties complaining in this court of a violation of the 
contract are not the bondholders, but the corporation—a party 
which, by the very terms of the act of 1865, is the last distributee 
in the order of the distribution of the funds, and whose rights are 
not interfered with in any view of the case. 





Orrick & Emmons, for respondent. 


I. The ordinance of the State convention of the 8th day of 
April, 1865, in providing another and different mode of enfore- 
ing the payment of the indebtedness of respondent to the State 
than that provided by the act of February 16, 1865, is unconsti- 
tutional and void: 

1. Because it impairs the obligation of the contract entered 
into between the State and respondent by the act of February 16, 
1865, without the consent of the respondent, which declared that 
‘* this act shall be and become of full force and binding effect 
upon said corporation and the State of Missouri.”” (Dartmouth 
College v. Woodward, 4 Wheat. 519; Trustees Vincennes Univer- 
sity v. Indiana, 14 How. 268; Planters’ Bank v. Sharp, 6 How. 
301; Piqua Bank v. Knoop, 16 How. 369 ; Binghampton Bridge 
case, 8 Wall. 51; Norris v. Trustees of Abingdon Academy, 7 
Gill & J. 7; Grammar School v. Burt, 11 Verm. 632; Brown 
v. Hummel, 6 Penn. St. 86; State v. Heyward, 3 Rich. 389; 
The People v. Manhattan Co., 9 Wend. 851.) 

2. Because the action of the convention in adopting the ordi- 
ance was an assumption of judicial authority by a body purely 
legislative, in which it determined the rights of the State and the 
liabilities of the corporation ; named and decreed the manner and 
extent of the payments to be made. (Newland v. Marsh, 19 Il. 
82; Ervine’s Appeal, 16 Penn. St. 266; Greenough v. Green- 
ough, 11 Penn. St. 494; Dechastellux v. Fairchild, 15 Penn. 
St. 18.) 

3. Because the ordinance assumes that at the time of its passage 
there was due from the North Missouri Railroad Company to the 
State principal and interest upon certain bonds, the payment of 
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which was guaranteed by the State, without giving the respond- 
ent an opportunity to dispute the fact of indebtedness and have 
the issue tried by a jury. (Bank of Missouri v. Anderson, 1 
Mo. 244.) 

4. Because the ten per cent. assessment upon the gross earn- 
ings of the North Missouri Railroad Company was not levied for 
the purposes of revenue, but to pay a debt which the said company 
owed the State by reason of the advances the State had made in 
the payment of guaranteed bonds or the coupons attached, and to 
provide for future payments which the State might be called upon 
to make when the remaining bonds and coupons matured. (City 
of Carondelet v. Picot, 388 Mo. 180; Glasgow v. Rowse, 43 Mo. 
489; 41 Ill. 306; 48 Ill. 172; 15 B. Monr. 498; 12 Allen, 
504; 16 Mich. 269.) 

5. Because, if it cannot be sustained as a tax, the ordinance 
seeks to deprive the respondent of their property without due pro- 
cess of law bya legislative judgment. (2 Yeager, 269-70; 10 
Yeager, 59; 3 Scam. 238.) 

II. The levy upon and seizure of respondent’s property by 
appellant as collector of St. Louis county, is not authorized by 
the terms of the ordinance, as section 4 specifically declares that, 
should the bonds or any part thereof remain due and unpaid, the 
general assembly shall provide by law for the sale of the railroad 
and other property, and the franchises of the company that shall 
thus be in default, and shall appropriate the proceeds of such sale 
to the payment of the amount remaining due and unpaid from 
said company. 


Waensr, Judge, delivered the opinion of the court. 


This case comes here for review on appeal from the St. Charles 
Circuit Court, before which the parties voluntarily appeared, sub- 
mitting the matters in controversy between them on an agreed 
statement of facts. The court entered judgment for plaintiffs, 
and it is to reverse that judgment that this appeal is prosecuted. 

Whilst some minor and incidental matters have been discussed, 
the real questions presented by the record all resolve themselves 
into one, namely, the validity of the convention ordinance of 
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April, 1865, relating to railroad indebtedness. The first section 
of the ordinance—and this is all that is material to be here 
noticed — provides that ‘‘ there shall be levied and collected from 
the Pacific Railroad, the North Missouri Railroad, and the St. 
Louis & Iron Mountain Railroad companies, an annual tax of ten 
per centum of all their gross receipts for the transportation of 
freight and passengers (not including amounts received from and 
taxes paid to the United States) from the first of October, 1866, 
to the first of October, 1868, and fifteen per centum thereafter ; 
which tax shall be assessed and collected in the county of St. 
Louis, in the same manner as other State taxes are assessed and 
collected, and shall be appropriated by the general assembly to 
the payment of the principal and interest now due, or hereafter 
to become due, upon the bonds of the State, and the bonds guar- 
anteed by the State, issued to the aforesaid railroad companies.” 

The tax specified in the ordinance was to be collected from each 
company only for the payment of the principal and interest on 
the bonds, for the payment of which each company was liable ; 
and whenever such bonds and interest were fully paid, then no 
further tax was to be collected from the company. 

The objections urged against the ordinance, and contained in 
the agreed case, are that it is unconstitutional; that it violates 
the fifth and seventh amendments to the constitution of the 
United States, and that it is also opposed to that provision which 
declares that no State shall pass any law impairing the obligation 
of a contract. 

The position assumed, that the ordinance is invalid because it is 
repugnant to the amendments designated, cannot be maintained. 
By a series of adjudications in the national courts it has been 
definitely settled that these amendments are limitations of power 
on the general government, and have no application to the 
States. 

In the case of Barron vy. City of Baltimore, 7 Pet. 243, the 
whole question was fully considered and ably examined upon a 
writ of error to the Court of Appeals of the State of Maryland. 
The error alleged was that the State court sustained the action of 
the defendant under an act of the State Legislature, whereby the 
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property of the plaintiff was taken for public use in violation of 
the fifth amendment. The court held that its appellate jurisdic- 
tion did not extend to the case presented by the writ of error, 
and Chief Justice Marshall, declaring the unanimous judgment 
of the court, said: ‘*The question presented is, we think, of 
great importance, but not of much difficulty. ° . * 
The constitution was ordained and established by the people of 
the United States for themselves, for their own government, and 
not for the government of the individual States. Each State 
established a constitution for itself, and in that constitution 
provided such limitations and restrictions on the powers of its 
particular government as its judgment dictated. ‘The people of 
the United States framed such a government for the United 
States as they supposed best adapted to their situation and best 
calculated to promote their interests. The powers they conferred 
on this government were to be exercised by itself, and the limita- 
tious on power, if expressed in general terms, are naturally, and 
we think necessarily, applicable to the government created by 
the instrument. They are limitations of power granted in the 
instrument itself, not of distinct governments framed by differ- 
eut persons and for different purposes.”” And, in conclusion, 
after a thorough examination of the several amendments which 
had then (1833) been adopted, he observes: ‘‘ These amend- 
ments contain no expression indicating an intention to apply 
them to State governments. This court cannot so apply them.” 
That the amendments ‘‘ were not designed as limits upon the 
State governments in reference to their own citizens,” but 
‘“ exclusively as restrictions upon Federal power,” was declared in 
Fox v. Ohio, 5 How. 484, to be -‘ the only rational and intelli- 
gible interpretation which these umendments can have.” And 
language equally decisive may be found in Smith v. State of 
Maryland, 18 How. 76, and Waters v. Buckley e¢ al., 20 
How. 90. ‘The same doctrine is confirmed in the recent case of 
Twichell v. The Commonwealth, 7 Wall. 321, where it is said, 
‘* the scope and application of those amendments are no longer 
subjects of discussion.” 
But the main question is whether the ordinance violates or 
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impairs any contract entered into between the State-and the com- 
pany antecedent to its adoption. It is conceded that there was 
no law prohibiting the State from taxing the company, provided 
the right was not waived by the enactment which will now be 
referred to. 

The plaintiff here, the North Missouri Railroad Company, made. 
default in the payment of the interest on the bonds guaranteed by. 
the State, and by the provisions of an act of the Legislature, 
approved February 16, 1865, entitled ‘‘An act to provide for the. 
completion of the North Missouri Railroad and its West Branch,. 
and for the construction of a bridge over the Missouri river,”’ the. 
mortgage or first lien of the State was released for $4,350,000 
(the amount which the State had guaranteed for the company) 
and made a second lien, in order that $6,000,000 of the first 
mortgage bonds might be placed upon the road to complete it 
and build the bridge. The act also provided for the appointment 
by the governor of a fund commissioner for the company to 
receive all moneys belonging to the company, and to disburse the 
same as follows: 

1. To said corporation the amounts required from day to day 
for the actual current expenditure in operating said railroad. 
and carrying on the ordinary business of said corporation. 

2. The amount of his salary as such fund commissioner in. 
monthly installments. 

3. The interest upon said first mortgage as the same should 
full due. 

4. The cost of construction and equipment of the said railroad. 

5. The accruing dividends on preferred stock, not exceeding 
six per cent. per annum thereon, in accordance with the provi- 
sions of the act in relation thereto. 

6. The interest due on the outstanding bonds of the State of 
Missouri, previously loaned to the company. 

7. The payment of the principal of the first mortgage bonds, 
or, if none should have become due, then the payment of the 
principal of the bonds of the State; and, 

Lastly. The balance to be paid to the corporation. 


The ordinance was adopted by the people in June, 1865, after 
32—VOL. XLIX. 
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the passage of the legislative enactment, and after its acceptance 
by the company. It is now claimed by the plaintiff that the act 
of February, 1865, was a contract between the State of Missouri 
and the North Missouri Railroad Company, and that the ordi- 
nance levying a tax on the gross receipts of the railroad company 
was in direct violation of the contract, because the State’s lien 
was postponed to the lien of the first mortgage authorized by that 
act, and it was expressly provided that the interest on the first 
mortgage bonds so created be paid to the fund commissioner, out 
of the earnings of the road, in the third class of disbursements, 
and the interest on the lien of the State in the sixth class of dis- 
bursements ; that the ordinance requiring a tax of ten per cent. 
on the gross earnings to be paid to the State was in violation 
of the distribution of the earnings provided for by law, and an 
attempt on the part of the State to make itself a distributee in 
the first class. 

It is readily admitted that the law of 1865 was a contract, and 
within the protection of the constitution of the United States, and 
that the State, after the acceptance of that law by the corporation, 
could not by an act, except the extinguishment of the mortgage 
thereby authorized, resume the position of first mortgagee. But 
is there anything in the act to prevent the State from exercising 
the sovereign power of taxation? The act does not pretend to 
grant exemption from taxation in express, terms, and the courts 
will never presume or infer that the State intends to abandon or 
surrender the important right of taxation. Whatever restrictions 
may have been imposed by the adjudications of the national tri- 
bunals on the sovereign rights of the States to exercise this vital 
power of taxation untrammeled, in cases where the State’ had 
parted with the right for a valuable consideration, yet all the 
courts proclaim that the abandonment of the right can never be 
presumed ; that the intention to abandon must appear in the most 
clear and unequivocal terms. Nor can there be any doubt of the 
' power of the State, by reason of its sovereignty over the whole 
subject of taxation, to impose taxes on property previously 
exempt, or to raise the rates, unless there has been some express 
contract in limitation of the power upon a consideration deemed 
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to be a part of the value of the grant or the charter. (Provi- 
dence Bank v. Billings, 4 Pet. 562; Gordon v. Appeal Tax’ 
Court, 8 How. 188; Christ Church v. Philadelphia, 24 How. 
800; Philadelphia & Wilmington R.R. v. Maryland, 10 How. 376; 
Jefferson Branch Bank v. Kelley, 1 Black, 447; Ohio Life Ins.’ 
& Trust Co. v. De Bolt, 16 How. 416; Washington University 
v. Rowse, 42 Mo. 825; St. Joseph v. Hann. & St. Jo. R.R., 39 
Mo. 476; Lionberger v. Rowse, 43 Mo. 67; City of St. Louis 
v. Boatmen’s Ins. & Trust Co., 47 Mo. 150; Pacific R.R. v. 
Dulle e¢ al., 48 Mo. 282.) In the case of The City of St. Louis 
v. Boatmen’s Ins. & Trust Co., supra, there was a clause in the 
charter which withdrew it from the operation of the general law 
relating to corporations, contained in the Revised Code of 1855, 
and it was thence contended that the corporation would not be 
liable to be taxed. But we decided that that provision simply 
guaranteed the charter against alteration and repeal, and in nowise 
granted an immunity from taxation. ‘The act of incorporation 
was silent on the subject of taxation ; and where that was the case, 
unless there was some contract to be impaired where there was a 
consideration given, it would never be presumed that the Legisla- 
ture had divested itself of the high attribute of sovereignty, the 
power to tax. ‘The surrender of such an important prerogative 
was not to be deduced by implication. 

In the present case I have failed to find anything whatever to 
show that the rate or manner of taxation of the corporation, its 
franchises or property, formed any part of the contract contained 
in the act of 1865. Nothing is said about taxation, and it does 
not seem to have entered into the contract between the parties, 
but was obviously left where the law had placed it before. No 
specific provision was made for the fund commissioner’s paying 
the taxes, but he was authorized in the first class of disbursements 
to pay the current expenditures for carrying on the ordinary busi- 
ness of the corporation, and the payment of taxes would certainly 
fall within this class. 

It is also argued that the tax is unequal, and is therefore 
opposed to the clause in the constitution which enjoins a uni- 
form rule as to the imposition of taxes on all property. But it 
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must be observed that the ordinance we are considering is a part 
of the constitution itself, expressly made so by its provisions on 
its adoption by the people. It is therefore a part of the funda- 
mental law of the land. Of course, it must stand as well as any 
other part of the constitution, and cannot be nullified by the more 
general provisions of the same instrument concering the powers 
of the Legislature in reference to the general subject of taxation. 

We have thus far assumed that the assessment provided for in 
the ordinance came within the scope and character of taxation. 
But the point is taken and advanced by the plaintiff that it is not 
a tax, that it amounts to a sequestration of property for the pur- 
pose of paying a debt, and has none of the criteria or elements of 
a tax. The question then arises, is the burden thus imposed by the 
people on these corporations a tax within the proper meaning of 
that term, as legally defined? ‘‘ Taxation,” says Chief Justice 
Marshall, ‘‘ is said to be an absolute power which acknowledges 
no other limits than those expressly prescribed in the constitution, 
and, like sovereign power of every description, is trusted to the 
discretion of those who use it.”” (McCulloch v. Maryland, 4 
Wheat. 429.) In the case of Glasgow v. Rowse, 43 Mo. 489, it 
was said, ‘‘ taxes are burdens or charges imposed by the legisla- 
tive power upon persons or property, to raise money for public 
purposes or to defray the necessary expenses in administering the 
government.”” A tax differs materially and essentially from a 
debt. The one is founded on contract; the other is not. A law 
which specifically appropriated the property of the citizen, and 
took it from one person and transferred it to another, would not 
be an exercise of the taxing power, no matter by what name it 
was called. To settle and fix the exact line of demarcation is a 
matter of great and perplexing difficulty ; but mere oppressiveness 
in tax laws is no ground for setting them aside or arresting their 
operation. (Glasgow v. Rowse, supra.) 

The power of the sovereign authority to tax is unlimited, and 
is a power to destroy. The only restraint is in the responsibility 
of those in whom the power is intrusted. Thus, in The People 
ex rel. Griffin v. The Mayor of New York, 4 Comst. 419, 423, 
it was held that the two clauses of the constitution which declare 
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that no person shall be deprived of his property without due pro- 
cess of law, and that private property shall not be taken for public 
use without just compensation, have no application to the taxing 
power. It was also decided in that case that the power to tax 
implies a power to apportion the tax as the Legislature shall see 
fit, and that the power of apportionment has no limit where there 
is no constitutional restriction. 

These views are affirmed in the case of Brewster e¢ a/. v. The 
City of Syracuse, 19 N. Y. 116, and also in the case of The 
Town of Guilford v. Board of Supervisors of Chenango County, 
8 Kern. 143. It was held in the former of these cases that the 
Legislature had the power to authorize the levy of a tax for the 
purpose of paying to one who had constructed a municipal im- 
provement an addition to the contract price, which the corpora- 
tion by its charter was forbidden to pay. The case of The Town 
of Guilford v. The Supervisors of Chenango County holds that 
the Legislature have the power to levy a tax upon the taxable 
property of the town to meet a claim made against the town, 
although there is no legal obligation on the part of the town to 
pay such claim ; and in a suit against the town it had been legally 
determined that the town was not liable to pay such claim. In 
the case of Thomas v. Leland ef al., 24 Wend. 65, it was held 
that an act of the Legislature imposing a tax upon a local district 
of the State in reference to a public improvement, is valid, not- 
withstanding that previous to the passage of the act a number of 
individuals of such district had entered into a bond to the State, 
by which they bound themselves to pay the whole expense of the © 
improvement. These principles were reaffirmed in the case of 
Litchfield v. Vernon, 41 N. Y.143, and in the case of The People 
ex rel. Croweli v. Lawrence ef al., id. 137. 

The settled principles to be deduced from these cases are that 
the sovereign power of taxation is lodged in the Legislature; that 
the power of taxing and the power of appropriating taxation are 
identical and inseparable ; that there is no constitutional restraiut 
upon the exercise of its power; that the right of determining 
what portion of the public burdens, by way of taxation, shall be 
borne by any individual or class of individuals, must be determ- 
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ined by the Legislature ; that, however much this power may be 
abused by the Legislature, the only check upon it is the responsi- 
bility of the legislative body to its constituents. Redress against 
unjust taxation must be sought in the same way, and no other, 
as redress against unjust and oppressive legislation in the general 
enactment of laws is sought. 

The judicial department of the government furnishes no redress 
in such cases. There is no power in the judiciary to remedy 
injustice and oppression in a legislative act, except where in the 
attempted injustice or oppression some constitutional provision is 
violated. It was so decided by this court in Hamilton & Treat v. 
St. Louis County Court, 15 Mo. 3, where Gamble, J., said: *‘ It 
is a principle, in construing the constitution, that the mere fact 
that a law is unjust in its operation, or even in the principles upon 
which it was adopted, does not authorize any expansion of the 
prohibitions in the constitution beyond their natural and original 
meaning, in order to remedy the evil in the particular case.” This 
is the admitted construction in cases of legislative enactments, 
and when it comes to passing upon the organic law, the courts 
have no power to construe away its natural meaning, or grant 
relief on the supposed ground that it is founded on a wrong prin- 
ciple or commits an injustice. The New York cases are adjudi- 
cations upon tax laws where the Legislature was not restricted 
in its action over the subject by any constitutional limitations. 
But here the tax is levied by the constitution itself, where in the 
very nature of things there would be no limitation or restriction 
over the body making the law and ordering the levy. There is 
nothing objectionable that we can see in taxing the gross receipts 
of the corporation. They are an usual and ordinary subject of 
taxation, and they were selected as a species of property in this 
instance by the sovereign power, and we have no right to say that 
the selection was wrong. 

It is further argued that the money raised is not raised as a 
tax, because it was not levied or obtained for purposes of revenue. 
But this argument, it seems to us, is fallacious. The tax was 
levied and raised for the purpose of paying the interest and prin- 
cipal on a part of the State’s indebtedness. How else does the 
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State pay off her indebtedness except by money raised by taxa- 
tion? When money is once raised by taxation it is revenue, with- 
out regard to the question as to what specific purpose it is appro- 
priated or applied. It is usual and customary to levy a certain rate 
of taxes for special purposes, as, for instance, a certain amount 
to pay off interest, or to support and maintain schools, etc. 
The ordinance says that the tax collected and assessed shall be 
applied to the payment of certain obligations for which the State 
is bound. This is the only way. in which the State can discharge 
her indebtedness by the collection of taxes, and it is one of the 
very objects for which taxation. is resorted to. The fact that 
it is levied on the parties primarily liable does not render it 
invalid, provided there was no constitutional barrier in the way 
prohibiting the discrimination. 

It is admitted by the agreed case that the bonds of the corpora- 
tion are outstanding and have never been paid. But the agreed 
case nowhere finds that the ten per cent. tax levied upon the gross 
earnings of the road decreased the fund to such an extent as to 
endanger the prompt payment of interest on the preferred bonds 
in any manner, or to shut out any of the distributees prior in 
order to the claims of the State for interest. Icannot, therefore, 
see that the ordinance is obnoxious to the charge of impairing the 
obligation of a contract, and I think also that it provides for 
nothing more than the legitimate exercise of the power of taxation. 
The question whether there was any informality in the matter of 
making the assessment, need not be discussed. If the ordinance 
was valid, the assessor had jurisdiction, and in such a case the 
collector cannot be held responsible for any informal or irregular 
proceeding of the assessor. 

It follows, therefore, that the judgment of the Circuit Court 
must be reversed. Judge Bliss concurs. Judge Adams was not 
a member of this court when the case was argued. 
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Tae Stats or Missourr, Respondent, v. Peter Barapa, 
Appellant. 


1. Justices’ courts — Misdemeanors — Appeals -- Discharge of defendant.- 
Where appeal is taken from the judgment of a justice of the peace in 
St. Louis, on the ground that the case involves a higher grade of misde- 
meangr than is triable before a justice, the Circuit Court has no right to 
discharge the defendant. But the case must proceed in some way, either on 
a new information to be filed, or on the original information made before the 
justice. If the original information were sufficient, there would be no 
necessity for filing any other. 


Appeal from St. Louis Court of Criminal Correction. 
Childress, for appellant. 
Hogan, for respondent. 


Apams, Judge, delivered the opinion of the court. 


This was a prosecution commenced before a justice of the 
peace in the city of St. Louis, for a breach of the peace, which 
resulted in a verdict and judgment against the defendant, from 
which he took an appeal to the St. Louis Court of Criminal Cor- 
rection, where a judgment was again rendered against him, and 
he has brought the case here by appeal. 

The defendant, both before the justice and in the Court of 
Criminal Correction, filed motions to dismiss the prosecution, 
upon the alleged ground that the case was for a higher grade of 
misdemeanor than was triable before a justice of the peace. If 
such, however, had been the case, the prosecution could not for 
that reason be dismissed. 

On a trial before a justice of the peace for a breach of the 
peace,.if the facts disclose a case not cognizable before the jus- 
tice, it becomes his duty to discharge the jury and to send the 
case to the court having criminal jurisdiction in his county. If 
he fails to do this, and goes on to try the case, and there be a 
verdict and judgment against the defendant, he may appeal. 
Such appeals, outside of St. Louis, are taken generally to the 
Circuit Court, and all such misdemeanors are indictable. And 
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so, if it should appear in the Circuit Court on the trial of such 
appeal that the offense was indictable, the court would not 
dismiss the prosecution, but discharge the jury, and send the 
case before the grand jury. In St. Louis such misdemeanors 
are not indictable, but are tried on information before the Court 
of Criminal Correction. Then what is the duty of that court in 
appeals like this, when the facts disclosed may show a misde- 
meanor above the jurisdiction of the justice? 

It has no right to discharge the defendant. The case must 
proceed in some way, either on a new information to be filed, or 
on the original information made before the justice. If the 
original information is sufficient, there would be no necessity for 
any other to be filed. In my judgment, the information in this 
case, though informal, was sufficient, and I can see no good 
reason for disturbing the judgment. Let it be affirmed. The 
other judges concur. 





Tue State or Missourtr, Respondent, v. Jno. W. MILLER AND 
CurisTIAN ScHAFFLER, Appellants. 


1. Witnesses — Testimony, contradictory — Disregarded, when.—If a witness 
contradict himself on any material point, his testimony may be disregarded, 
2. Evidence — Qui tacet, ete. — Statements made in the presence of a party 
sought to be bound by them, and not denied, are competent evidence 


against -him. 
Appeal from St. Louis Criminal Court. 


T. G. C. Davis, for appellants. 


ApamMs, Judge, delivered the opinion of the court. 


The defendants were convicted of the crime of obtaining prop- 
erty from one Patrick W. Hassett, by false pretenses. The evi- 
dence given on the trial strongly conduced to prove the guilt of 
the defendants. 

After the close of the evidence the court, on its own motion, 
gave instructions to the jury covering the whole case, and sub- 
mitting to them, as a question alone for their consideration, the 
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credibility of the witnesses. The defendants objected to this 
part of the instruction, and asked the court to declare that if a 
witness contradicted himself in any material matter they might 
disregard his testimony. This as an abstract proposition of law 
was correct, but the court, in substance, had already so instructed 
the jury. 

The prosecuting witness referred to some declarations of Hill in 
regard to the title of some property in Illinois. These declara- 
tions were objected to by the defendant, but they were afterward 
repeated to the defendant, and he did not deny them, and they 
thereby became competent evidence. ; 

It seems that the prosecutor was endeavoring to find out 
whether the defendants did own property in Illinois, as they had 
represented to him, and for this purpose applied to Hill, who 
told him they did not, and he communicated the fact to them 
and they did not deny it. We think the evidence, taken alto- 
gether, was admissible. 

I have carefully examined the matters excepted to in this 
record, and find no error in the rulings of the court. 

Let the judgment be affirmed. The other judges concur. 








a 
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Wi1am Lone, Respondent, v. Sitas Stapp ef al., Appellants. 


1. Ouster —Co-tenancy — Adverse possession — Limitations, statute of.—A 
conveyance of an entire tract of land by one tenant in common as a sole owner 
‘amounts to an ouster of his co-tenants, and the statute of limitations com- 
mences running in favor of his grantee from that time. 

2. Spanish laws — Seal not necessary to pass title—Under the Spanish laws a 
deed was not necessary to convey the legal title. Any instrument showing the 
intention of the grantor, whether under seal or not, was sufficient. And under 
that law a parol partition was sufficient even if possession had not been taken 
under it. 

8. Co-tenants — Adverse possession — Statute of limitations — Improper record 
and acknowledgment.—In ejectment by one tenant in common against his 
co-tenant, for an undivided interest in certain lands claimed to be derived 
from a common grantor, where defendant relies solely on adverse possession 
and the statute of limitations, he cannot object that plaintiff’s title papers are 
improperly acknowledged or recorded; for defendant cannot claim to have 
been a purchaser of plaintiff’s undivided interest for a valuable consideration 
without notice, 
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Appeal from Iron Circuit Court. 


G. P. Strong, and Crews & Laurie, for appellants. 


I. The assignment of Johnson Campbell to William Morrison 
and Guy Bryan, on the back of Evans’ deed, conveyed no legal 
title. At the most it could only transfer an equitable interest. 
It was neither executed nor acknowledged, so as to make a copy 
evidence, nor could an action of ejectment be founded on such a 
title: and this is the best title, and indeed the only title, under 
which plaintiff claims. (Thompson v. Lyon, 33 Mo. 219; 
Adams Eject. 33; Carroll v. Norwood, 5 Har. & J. 173 ; Eells 
v. Day, 4 Conn. 101.) 

Il. The deed of William Morrison to James Morrison was 
improperly admitted; only a copy was offered, and no title in 
William Morrison to the land mentioned in his deed was shown. 
The acknowledgment before an Illinois justice of the peace was a 
nullity, and the recording was unauthorized and did not make a 
certified copy evidence. No attempt was made to make a copy 
evidence under the statute. It was clearly incompetent. (Wagn. 
Stat. 595, § 32.) 


Emmerson § Dillingham, and Van len, for respondent. 


ApaMs, Judge, delivered the opinion of the court. 


This was an action of ejectment commenced in St. Francois 
county, where the land lies, and taken by change of venue to 
Iron county. 

The plaintiff claimed title to one undivided half of the north 
half of 640 acres, known as survey No. 2111, originally con- 
firmed to Isaac Jackson and Stephen Evans. The plaintiff set 
forth his title in his petition at length, and exhibited the deeds 
and transfers under which he claimed title to an undivided half, 
or 160 acres, of the north half of the above survey. 

The evidence showed that there had been a partition between 
Jackson and Evans, by which Jackson took the south half and 
Evans the north half of the survey. A paper signed by Evans 
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showed the agreement for partition, the partition itself being 
by parol, and made prior to 1810. The plaintiff then, by various 
deeds and transfers, shows title to the undivided half of the north 
half of said survey. Among the title papers was an assign- 
‘ment on the back of one of the deeds by the owner of all his 
interests ‘‘in the within conveyance,” dated April 30, 1810, 
without seal. 

The plaintiff claimed that he was a tenant in common with the 
defendant. The defendant’s paper title showed that he was 
the legal owner of 480 acres of said survey — that is, he owned 
the south half, being 320 acres, and an undivided half of the 
north half, equal to 160 acres. 

The defendant set up the statute of limitations, but there was 
no actual ouster or sufficient denial of the plaintiff’s title and 
those under whom he claimed until 1858, when the defendant 
took a conveyance from his grantor, assuming to convey to him 
as sole owner the entire 640 acres. This amounted to an ouster 
of his co-tenant, and the statute commenced running from 
that time. This suit, however, was commenced in 1860, and 
of course the plaintiff was not barred by the statute of limi- 
tations, as only two years had elapsed, and the statute requires 
ten years’ adverse possession to constitute a bar. The case was 
submitted to the court, sitting as a jury, and a verdict and judg- 
ment were given for plaintiff for the undivided half of the north 
half of said survey, equal to 160 acres.’ During the progress of 
the trial, after each deed and paper were read in evidence by the 
plaintiff, tae defendant objected to its competency and relevancy. 
This objection did not extend to the proof of the execution of 
such deeds and papers; they had already been read without 
objection, and we are now to consider whether they were compe- 
tent, assuming that their execution by the proper parties had 
been duly proven. 

These papers constitute the plaintiff’s claim of title, and if the 
title was conveyed by them, they were competent and necessary 
evidence for him. One objection urged against this claim of 
title is that the partition was by parol, and that one of the 
instruments in the plaintiff’s claim of title was an assignment 
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not under seal, written on the deed which conveyed the title to 
the assignor. It will be observed that the parol partition and 
the assignment referred to were made in 1810 and prior thereto, 
and that up to 1816 the Spanish laws and customs were in force 
in the territory of Missouri, in regard to the transmission of 
titles to real estate. Under those laws a deed was not necessary 
to convey the legal title. Any instrument showing the intention 
of the grantor to pass the title, whether under seal or not, was 
sufficient. (See Moss v. Anderson, 7 Mo. 337; Mitchell v. 
Tucker, 10 Mo. 260.) Since the introduction of the common 
law, and the enactment of the statute of frauds and perjuries in 
1816, lands cannot be conveyed except by deeds in this country. 
The same thing may be said in regard to the parol partition. It 
was good under the Spanish laws, even if possession had not been 
taken under it. 

It was also objeeted that some of the plaintiff’s title papers had 
not been duly acknowledged and recorded. So far as the defend- 
ant is concerned, this objection is untenable. It is not pretended 
that he holds by purchase from the same grantor the undivided 
interest claimed by the plaintiff. Hence he cannot set up that he 
_ Was a purchaser of this undivided interest for a valuable consid- 
eration and without notice. 

These instruments were good to pass the title to plaintiff, 
whether recorded or not. 

I find no substantial objection to the instructions declaring the 
law of this case. Upon the whole record, I think the judgment 
was for the right party. 

Judgment affirmed. The other judges concur. 




























RevBEN G. Ross e# al., Appellants, ». Crry or St. CHARLEs, 
Respondent. 


1. Cities, actions against — Jurors — Special venire.—In an action against the 
city of St. Charles, where some of the jurors were residents and tax-payers» 
plaintiff would be entitled to a special venire for jurors who owned no prop- 
erty in the city. But notice of such venire will not be granted after the jury 


is called. 
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2. Streets — Become public property, how — Ordinance, acceptance of — Dedi- 
cation. —It is not necessary, in order to constitute a street or alley in a mu- 
nicipal corporation, that the statutory course should be pursued. Any act 
by the owner setting apart to the public a portion of his property, clearly 
showing that such was his intention, vests the use of the property in the pub- 
lic for the purposes indicated ; and if actually thrown open, the public may 
take possession. In such case no ordinance or formal acceptance of dedica- 
tion is necessary. 

8. Water-courses — Cities — Improvements — Trial — Verdict, ete. — As a mat- 
ter of law, a city, in making improvements, has no right to dam up any 
water-course and thereby flood the land of others, even though the water- 
course does not form a permanent stream. Anda verdict embodying that 
proposition should be set aside. 


Appeal from St. Charles Circuit Court. 


Theodore Bruere, and Orrick & Emmons, for appellants, 
cited 11 Mo. 247; 80 Mo. 161; 21 Iowa, 565; 2 Oregon, 123; 
81 Conn. 581; 7 Ga. 1389; 2 Scam. 56; 10 Mo. 763; 37 Mo. 
182, 600; 33 Conn. 180; Greenl. Ev., § 662; Waterm. N. T. 
241-2. 


McDearmon &§ Alexander, for respondent. 


Buss, Judge, delivered the opinion of the court. 


The plaintiffs sued the city for grading and filling certain streets, 
by means of which the water was set back upon their lots, to their 
great damage, etc. The issues were submitted to a jury, who 
found for defendant, and the plaintiffs charge certain errors com- 
mitted upon the trial : 

1. After the jury was called, the plaintiffs moved for a special 
venire for jurors who owned property within the town of St. 
Charles, inismuch as some of those called were residents and tax- 
payers of the town, and hence interested. The motion was over- 
ruled, but had it been made in season it should have been granted. 
(Fine v. St. Louis Public Schools, 80 Mo. 166.) There was 
no challenge to any juror upon the ground of interest, and the 
motion was made too late. If parties desire a special venire, 
the motion should be made so early that the jury can be sum- 
moned and be ready to be impaneled when the case is called for 
trial, otherwise it may become a cover for delay. 
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2. To show that the street filled by the city was so dedicated 
as to become public property, an agreement to dedicate it by a 
former owner of the property was offered in evidence against the 
objection of the plaintiffs. It is not necessary, in order to con- 
stitute a street or alley in a municipal corporation, that the stat- 
utory course should be pursued. Any act by the owner of prop- 
erty setting apart to the public a portion of his property, clearly 
showing that such was his intention, vests the use of such prop- 
erty in the public for the purposes indicated; and if actually 
thrown open, the public may take possession. The usual course 
is to make a plan of a town or of an addition, setting apart 
streets, alleys, public squares, etc., and file a plat thereof with 
the recorder; but in the present case a contract was shown 
between the owner and purchasers of contiguous property, to 
dedicate certain streets of which the city has taken possession. 
The court correctly held this to be sufficient evidence of dedica- 
tion. No ordinance is necessary. (Taylor v. City, etc., 14 Mo. 
17.) Becker v. City, etc., 37 Mo. 13, is cited in support of the 
claim that a formal acceptance of the dedication is necessary, but 
in that case the facts were unlike these under consideration. In 
Becker v. City, the owners of the property resisted the opening 
of the street, while here the streets had been thrown open for a 
long time by the owner under an agreement to dedicate the land, 
although the improvements complained of are but recent. The 
plaintiffs, indeed, are not complaining of the occupation by the 
city ; they themselves do not claim possession of the land or seek 
to recover it, but only charge damage arising from the character 
of the improvements. The view urged by them would be entitled 
to more consideration if their right to possession of the property 
dedicated was in issue. 

8. The plaintiffs claim that the verdict should have been set 
aside because of its character. It is as follows: ‘‘ Believing in 
the lot is no living stream, we, the jury, find for the defendant.” 

The evidence tended to prove that a living stream ran across 
the plaintiffs’ lot, which was dammed up by the improvement, 
although it varied in regard to the character of the stream. It 
was, however, clearly shown that the water ran in it for most of 
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the year. The jury, it seems, founded their verdict upon the fact 
that the stream was not a “living”? one, which must mean a per- 
manent one, or one constantly running, thus holding as matter of 
law that the city, in making its improvements, had a right to dam 
up any water-course, and thereby flood the lands of others, where 
it does not form a permanent stream. In this view of the law the 
jury was mistaken, and the court should have set aside the verdict, 
as would have been its duty had the same view been embodied in 
an instruction given by the court. For this error the judgment 
must be reversed and the cause remanded for a new trial. The 
other judges concur, 





Tue Lire Association oF America, Appellant, v. Toe Boarp 
or AssEssors or St. Louis County, Respondent. 


1. Bill of rights, section 30— Proceedings under, imperative.— Section 30 
of the Missouri bill of rights, which declares that ‘‘all property subject to tax- 
ation ought to be taxed in proportion to its value,” is a prohibition against 
taxation in any other mode. The word oughé therein used is not directory 
but mandatory. 

2. Revenue — Taxation — Exemption — Commutation — Statute, construction 
of.—Section 40, in regard to the incorporation and regulation of life insurance 
companies (Wagn. Stat. 752), declaring that the payment of certain fees from 
the companies shall be received in lieu of taxes, cannot have the effect of ex- 
empting them from taxation. That section is rather an exemption than a 
commutation. But the Legislature has no power, under the present constitu- 
tion, to exempt property from taxation, or to commute the payment of taxes. 

8. Revenue — Corporation, property of — Shares of stock — Assessment.—N ot- 
withstanding that the property of a corporation does not embrace shares 
of stock, and hence cannot be assessed under sections 23-4 of the statute con- 
cerning revenue (Wagn. Stat. 1169), yet, being owned by the company and 
in its possession, it may be assessed under the general revenue law. 


Appeal from St. Louis Circuit Court. 
Irwin Z. Smith, for appellant. 


The assessment levied was illegal and void, and the remedy 
prayed for should be granted. The provision in the constitution 
(§ 16, art. xr), that ‘‘no property, real or personal, shall be 
exempt from taxation,” is not infringed by the law of 1869, which 
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provides that mutual insurance companies doing business in this 
State shall pay certain sums of money in lieu of the regular 
amount assessed. Under that clause of the constitution the 
Legislature has a right to commute the amount and say that the 
corporation shall pay a definite, certain sum, in prosperity or 
adversity. This plaintiff came into existence under the guar- 
antees of that law. The courts of other States have upheld 
similar statutory provisions enacted under constitutions similar to 
our own. (See 30 Ill. 146; 17 Ill. 291.) It is a wise policy 
on the part of the Legislature to make such a provision. It not 
only prevents capital from flowing out of the State, but brings in 
large amounts from other States. Under the old order of things, 
a few colossal institutions in New York and Connecticut establish 
their agencies here and draw out our money, which returns to 
us only by being secured by mortgage and upon the payment of 
interest at ten per cent. This was rendered possible by the fact 
that these foreign corporations could do business here through 
agencies, mainly by paying fees, while our companies were sub- 
jected to the payment of heavy taxes. 

Appellant submits that though the court may be of opinion that 
the act of 1869 was unconstitutional, yet as no power had been 
given by the Legislature to levy this tax, the levy was void. The 
board of assessors cannot make laws, and in the absence of law 
they can make no assessment, although the Legislature have the 
right to impose the tax or no right to give exemption. 


7. T. Gantt, for appellant. 


I. No tax can be imposed or collected without a law or decla- 
ration of legislative will authorizing and directing its imposition 
and collection. 

Il. The failure of the Legislature to impose a tax will not 
justify either assessors or collectors, or courts of justice, in assum- 
ing to supply its omission. 

Ill. The exemption from State, county and municipal taxa- 
tion, which is provided by section 40 of the act of March 10, 
1869, is no contravention of section 16 of article x1 of the con- 
stitution, because this is not an absolute exemption but a commu- 

83—voL. XLIX. 














514 ST. LOUIS. 


Life Association of America v. Board of Assessors of St. Louis County. 








tation which the State has undoubted power to make. (Illinois 
Cent. R.R. Co. v. McLean County, 17 Ill. 291; O’Kane ef ai. 
v. Treat ef al., 25 Ill. 561; Hunsaker ef al. v. Wright e¢ ai., 
80 Ill. 146; Cool. Const. Lim. 517.) 

IV. Nor is the provision in section 40 of the act of March 10, 
1869, in opposition to section 80 of article 1, which declares that 
‘* all property subject to taxation ought to be taxed in proportion 
to its value,” which provision has been repeatedly the subject of 
judicial examination, and has been declared to mean only that 
property shall be taxed in proportion to its value and not specific- 
ally, and that no idea of uniform or equal taxation is conveyed 
by it. (Hamilton & Treat v. St. Louis County Court, 15 Mo. 
1; State v. North ef al., 27 Mo. 464, 483.) 

V. So far as we have any declaration of legislative will on the 
subject of taxing the property of this defendant, it declares that 
no tax shall be collected on the property of the Life Association, 
commutation having been made therefor. Now whether the Legis- 
lature has kept itself within the proper bounds in thus declaring, 
seems to be scarcely a material inquiry. If it has, then the prop- 
erty of the Life Association is not taxable. If it has not, it 
remains true that there is no legal provision for assessing and 
collecting taxes upon it. Either way, the action of the board of 
assessors was illegal, and the judgment of the Circuit Court must 
be reversed. 


F. & L. Gottschalk, for respondent. 


I. The construction of section 40, Wagn. Stat. 752, as con- 
tended by appellant, renders the same clearly unconstitutional. 
By the constitution it is provided that, 1st, ‘* no property, real or 
personal, shall be exempt from taxation” (art. x1, § 16); 2d, 
** that all property subject to taxation ought to be taxed in pro- 
portion to its value.”” (Art. 1, § 80.) 

The first clause appears for the first time in the new constitu- 
tion ; the second clause appears in the former constitution, and 
has received a judicial construction in Hamilton & Treat v. The 
St. Louis County Court, 15 Mo. 8, where the court says: ‘This 
clause is evidently mandatory upon the general assembly, when 
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exercising the taxing power, and furnishes a rule which is not 
to be departed from.” (See also State v. North, 27 Mo. 464.) 
The words used, ‘‘ ought to be,” should be construed as manda- 
tory. They are evidently so used in that instrument in art. I, 
section 14, about elections ; section 15, about courts of justice ; 
section 16, that no private property ought to be taken for public 
use without just compensation ; section 23, that the people ought 
to be secure in their persons. It was the evident intention of the 
framers of the constitution that all property should bear its pro- 
portionate share of the burdens of government. But the con- 
struction of this section by appellant would lead to the conclusion 
that every company, where it owns property to the amount of 
millions or to the amount of ten thousand dollars, must pay the 
same taxes. This property, taxed according to the rates fixed 
by law, and as all other property is taxed, according to its value, 
would yield: 








The amount returned by the vice-president being.............sss+0 eecccccece -$294,000 
State tax, at the rate of 0.50-100 per cent., or 5 mills.........sceceeeeees $1,470 
County tax, “ “ — 0.40-100 - ff « 1,176 
School tax, ‘“* * ~—-0.40-100 - or 4 mills......... eandentons « 1,176 
City tax, “s > OO B+.) S . oe epubennioes » 4,410 

Dota aiccccesacovedcqrevscbotecsscsiborctoddsoetbsdnetbiieistnlslhscescsccssebstissecisbeded $8,232 





But appellant contends that by paying $150 fees to the superin- 
tendent of the insurance department, it is exempt from paying 
any further tax whatever. 

II. The agreement of appellant that, notwithstanding the con- 
stitutional provisions cited, the general assembly can commute 
the taxes, and that it did so in this instance, cannot be sustained: 

(a) Because there is no commutation in this case, as the law 
simply requires the payment of certain fees to assist in maintain- 
ing an insurance department ; nor do these fees bear any propor- 
tion to the value of the property. 

(4) Because the commutation is contrary to the spirit of the 
constitution, and would be the same thing as claiming that the 
Legislature can virtually exempt from taxes; for, if it commute 
$8,000 taxes for $150, why not for $1? 

The cases holding that the Legislature has such power are 











516 ST. LOUIS. 


Life Association of America v. Board of Assessors of St. Louis County. 








either not passed upon like constitutional provisions, or are erro-. 
neous. The weight of the authorities is inconsistent with this 
doctrine. (City of Zanesville v. Richard, 5 Ohio St. 539; Knee- 
land v. City of Milwaukee, 15 Wis. 454; Cool. Const. Lim. 
494; 16 Mich. 269; 8 Ohio St. 15; 10 Wis. 258; 22 Wis. 
660 ; 12 Allen, 504; 15 B. Monr. 498.) 

III. The proper construction of section 40 is, however, this: 
that the company shall, by paying the fees therein provided, 
be exempt from paying any taxes on its business or its fran- 
chise. The section does not state that the property shall not be 
further taxed, it only speaks of the company; and it evidently 
means that no further license tax, or tax on its business, shall be 
levied. See Goodin v. Appeal Tax Court, 8 How. 133, in which 
the court say that ‘‘ the corporate property is separable from the 
franchise.”” The Legislature of Maryland continued the charter 
of several banks in 1845, upon condition that they would make a 
new one and pay a school tax. This would have exempted their 
franchise, but not their property, from taxation. (West River 
Bridge Co. v. Dix, 6 How. 507; Providence Bank v. Billings, 4 
Pet. 514.) 

IV. The company, admitting that it owns this amount of prop- 
erty, was liable to taxation for it; and the provisions of the 
statute authorizing it to be taxed, although no particular way of 
assessing mutual companies, are still sufficient. (Wagn. Stat. 
1159, ch. 2, § 1.) 


Thos. C. Reynolds, for respondent. 


I. The insurance law must be interpreted in subordination to 
the constitutional provisions that no property, except of the kind 
the constitution specifies, shall be exempt from taxation, and that 
all property subject to taxation shall be taxed in proportion to 
its value. Therefore, the fees charged insurance companies are 
merely for the license to trade; their property must be taxed in 
addition. 

Il. The insurance law, in connection with the revenue, cannot 
be construed as amounting to an omission to tax, which the courts 
cannot supply without usurping legislative power. If the clause 




















MARCH TERM, 1872. 517 


Life Association of America v. Board of Assessors of St. Louis County. 








of the insurance law, which appellant claims to exempt it from 
tax, is unconstitutional if taken alone, it is as if never created, 
and does not repeal the revenue law to the extent of creating an 
omission to tax. It must be strictly construed. (Dwar. Stat. 
867; Cool. Const. Lim. 178; Blackw. Tax Tit. 409. ) 

Ill. The immunity claimed by appellant is an exemption, not 
a commutation. The legislative right to commute a tax under a 
constitution like ours rests on a slim authority, slightingly cited 
in Cool. Const. Lim. 517. 

IV. In our constitution the word ‘‘ ought” is mandatory. 
(Compare sections 9, 14-16, 23, 32 of article 1.) 

V. The insurance law can be reasonably construed merely as 
an exemption from taxes on the companies or persons, that being 
constitutional. 


Waener, Judge, delivered the opinion of the court. 


The assessors of St. Louis county assessed for the year 1870, 
furniture, money on hand, and bonds and notes of the value of 
$294,000, belonging to the appellant. To obtain relief from 
this assessment the proceeding was taken to the Circuit Court 
by certiorari, but there the assessment was sustained. The 
appellant is an association organized on the mutual plan for the 
assurance of lives, and it is claimed that by the law of this State 
their property is wholly exempt from assessment and taxation. 
This claim is based on the fortieth section of the act in regard 
to the incorporation and regulation of life insurance companies, 
approved March 10, 1869 (Wagn. Stat. 752, § 40). The section 
provides that the life insurance companies referred to shall pay 
certain fees which shall go to the support of the insurance depart- 
ment, and shall be in lieu of all taxes, fees and licenses whatsoever 
collected for the benefit of the State; but that companies organized 
under the laws of the United States, or any other State, doing in 
this State the business mentioned, shall be subject to existing luws 
relating to fees and licenses for county and municipal purposes. 
The further provision is then made that all companies organized 
under the laws of this State and doing the business mentioned 
shall pay all fees required in the section, which shall be in lieu of 
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all fees or taxes whatsoever, except that they may be taxed upon 
their paid-up capital stock in the same manner as other property 
in the county, for county and municipal purposes. 

Under the organization of the appellant it has no paid-up capi- 
tal stock, and its property consists wholly of its assets; and if 
effect is given to the section, its entire property is exempt upon . 
the payment of the designated fees. This law must be construed 
in subordination to the constitution of the State, and the question 

_is whether it violates that instrument. Under the former consti- 
tution the Legislature might have undoubtedly passed the law, as 
there was then no provision against exemptions, and the. whole 
matter of taxation was confided to the legislative discretion. But 
there are two clauses in the present constitution which have a direct 
bearing on the subject, and which must control all legislative action. 

The first is embodied in the declaration of rights (art. 1, § 30), 
which declares that ‘‘ all property subject to taxation ought to be 
taxed in proportion to its value ;” and the second is section 16 of 
article x1, which provides that ‘‘no property, regl or personal, 
shall be exempt from taxation except such as may be used exclu- 
sively for public schools, and such as may belong to the United 
States, to this State, to counties, or to municipal corporations 
within this State.” 

Some criticism has been indulged in by counsel on the phrase- 
ology of the first clause, and it is-contended that the word ‘‘ought” 
shows that the provision was simply intended to be directory ; that 
as to uniformity of taxation it amounts to a recommendation, but 
is not imperative. (The old constitution used the word “ shall,” 
but it is evident from a survey of the whole instrument that the 

_ substitution of the one word for the other was not intended to 
produce any change in the construction or the duties enjoined. 

The word designated is expressive of a duty and equivalent to a 

prohibition against proceeding in any other way. This is abund- 
antly manifest by comparing the phrase used with others, which 
all will concede are imperative and mandatory. Thus the consti- 
tution in other sections declares that ‘‘ all elections oughé to be 
free and open;” that ‘‘courts of justice ought to be open to 
every person,” etc.; that ‘*no private property oughd to be taken 
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or applied to public use without just compensation ;” and ‘¢ that 
the people oughé to be secure in their persons, papers,” etc. These 
are all positive injunctions which cannot be denied, and their 
obligatory force would be in nowise strengthened by inserting the | 
word ‘ shall”? for ‘* ought.” i 

Under the former constitution, when this provision was in the 
courts for interpretation, it was decided that the clause was evi- 
dently mandatory upon the general assembly, when exercising 
the taxing powers, and furnished a rule which was not to be 
departed from. But it was said that the settlement of the 
question what property should be subjected to taxation was left 
to their discretion. (Hamilton & Treat v. St. Louis County 
Court, 15 Mo. 1; State v. North & Scott, 27 Mo. 464.) Since 
these decisions, however, that discretion has been withdrawn 
from the Legislature, and they are now expressly forbidden to 
exempt any property from taxation. 

But it is claimed that although the Legislature may not have 
the power to exempt property from taxation, it has the power to 
commute taxes, and that the fortieth section is a commutation. 
In Illinois this doctrine has been announced, under a constitu- 
tional provision not entirely similar to ours, but intended 
certainly to produce uniformity in taxation. The first case 
was The Illinois Central Railroad Company v. McLean County, 
17 Ill. 291, where it was held that the provision in the charter 
of the railroad company exempting its property from taxation 
upon the payment of a certain proportion of its earnings was 
constitutional ; and the second was the case of Hunsaker eé al. 
v. Wright e¢ a/., 30 Ill. 146, where the court decided that the 
Legislature might commute a tax for the payment of money or 
other equivalent. In these cases there was no claim of exemp- 
tion, but sums of money were paid and burdens assumed in lieu 
of taxes. An attentive perusal of the cases has failed*to con- 
vince me that they were decided on correct principles. 

In Ohio an act of incorporation was passed exempting prop- 
erty, under certain circumstances, from general taxes, upon the 
payment of a road tax. The Supreme Court held the law to be 
unconstitutional, and in their opinion they use this language: 
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‘¢ The very last construction that should be adopted would be one 
that makes it conflict with the constitution ; and we are clear in 
the opinion that if it means what is claimed for it, and intends 
to provide for the exemption of any part of the property in a 
municipal corporation, otherwise subject to taxation, from con- 
tributing its proper proportion to the general revenue fund, it is 
in conflict with the second section of the twelfth article of that 

~instrument, and should be treated as a nullity. Before the adop- 
tion of the present constitution the whole matter of taxation was 
committed to the discretion of the general assembly. It might 
be levied upon such property and in such proportion as that body 
saw fit. The right to make exceptions and exemptions was 
unquestionable. But this discretion no longer exists. The pub- 
lic burdens are made to rest upon the property of the State, and 
whenever money is to be raised by taxation, the positive injunc- 
tion is that laws shall be passed, taxing by a uniform rule all 
moneys, credits, investments in bonds, stocks, joint-stock com- 
panies, or otherwise; and also all real and personal property, 
according to its true value in money.”” (City of Zanesville v. 
Richards, Auditor, etc., 5 Ohio St. 589.) 

That case had as much of the characteristics of a commutation 
as the one under consideration. The State there undertook to 
exempt the property and make it liable only for the payment of a 
road tax, and here there is an exemption, and only certain fees 
are required. The court rejected the claim and construed the 
organic law according to its obvious import and the unques- 
tioned intention of its framers. 

Under a constitutional provision essentially the same »s ours, 
enjoining af uniformity of taxation, the Wisconsin Legislature 
passed a law which required railroad and plank-road companies 
to pay for the use of the State one per cent. of the gross earnings 
of their respective roads, which should be in full of all taxes of 
every kind upon such roads or other property belonging to such 
companies, or the stock held by individuals therein; and in 1855, 
in the case of The Milwaukee & Mississippi R.R. Co. v. The 
Supervisors of Waukesha County, the Supreme Court held the act 
to be constitutional. The case was never reported, and the judg- 
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ment seems to have been hastily made and not well considered. 
The question was again presented in 1862, in the case of Knee- 
land v. City of Milwaukee ef a/., 15 Wis. 454, and the court 
declared that if the question were a new one they would not hes- 
itate to hold that the act was in violation of the constitution ; but 
that, in view of the fact that all the taxation of the State, and all 
the private transactions growing out of it, had for many years 
been conducted on the theory of its. validity, and in view of the 
disastrous consequences which would flow from overturning the 
decision after such a lapse of time, they felt bound to adhere to 
and abide by the former ruling. 

No such difficulty environs this court in deciding this question. 
The constitution is now to be construed for the first time, and 
the determination herein will not interfere with property fights 
based upon a different adjudication. The section by which free- 
dom from taxation is claimed is more of an exemption than a 
commutation. It does not provide for the payment of any sum 
to the general revenue in lieu of taxes, but only certain fees to 
the support of an officer. It is incredible that the Legislature 
intended that taxes on hundreds of thousands of dollars, which 
may come into the hands of wealthy corporations, should be 
commuted for the yearly payment of a hundred and fifty orstwo 
hundred dollars in official fees. But I am not inclined to the 
belief that this power of commutation exists under our present 
constitution. The literal reading of the two clauses hereinbefore 
referred to are surely in opposition to it. The constitution, by 
its injunction that no property should be exempt from taxation, 
and the requirement that it should be taxed in proportion to its 
value, was framed with the express view of remedying a great 
mischief. It is well known that under the former constitution 
the burdens of taxation were often unequal and unjust. Capi- 
talists and corporations were in the habit of getting exemptions, 
so that a large proportion of their wealth was withdrawn from 
paying its proportionate share in administering the government, 
and a corresponding increase was thrown upon those who were 
least able to pay. The small property-holders, who comprise 
the great mass of the tax-payers, usually pay their taxes 
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promptly, without question, and seldom combine for the pur- 
pose of procuring any special privileges or exemptions. But 
capital, grasping and eager, lynx-eyed and vigilant, always 
ready to reach for profits and shrink from burdens, able and 
ready to bring powerful combinations to bear to influence legisla- 
tive action, will be always ready to take advantage of a construc- 
tion of the constitution which will enable it to shift the burdens 
it ought to bear on the shoulders of others. It was to avoid this 
injustice and to cut off all importunity for class legislation, that 
the constitution made the provision forbidding all discrimination. 
But if what was intended as a safeguard for the people’s rights 
can be avoided by granting an immunity under the pretense of 
accepting the merest trifle as a commutation, the instrument is 
practically nullified and the clause is a sheer delusion. Any con- 
struction of the constitution by this court which would virtually 
annul its efficiency, would be as unwarranted as it would be dis- 
astrous to the rights of our citizens. I therefore come to the 
conclusion that the act in question cannot have the effect of 
exempting the appellant’s property from taxation. 

It is further insisted that, although the court should be of the 
opinion that the act did not grant an exemption from the pay~ 
ment of taxes, still there was no law in force authorizing the 
officers to make the assessment. It is true the assessment could 
not be made under sections 28 and 24 of the statute (Wagn. 
Stat. 1169), for these sections have reference to assessing shares 
of stock, and there are no shareholders in the appellant’s company. 
But the appellant owned the property and had it in its possession, 
and there is nothing to prevent its assessment under the general 
revenue law. The first section of the law declares that taxes shall 
be levied on all property, real and personal. (Wagn. Stat. 1159.) 
And it is made the duty of the assessor, in administering the oath 
to tax-payers, to swear them to give a true and correct list of all 
. taxable property, including therein money and notes, or bonds in 
hand or on deposit, owned by them or under their charge. (Wagn. 
Stat. 1167, § 12.) 

The vice-president of the company gave in the property as 
under his charge and owned by the company, and he could have 
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done nothing else. The property was certainly liable to taxa- 
tion, and because it belonged to a corporation and did not come 
within the category of shares of stock, it was not entitled on that 
account to be exempted from assessment under the general pro- 
visions of the law. I am of the opinion that the assessors had 
full authority for their action, and that the judgment of the Cir- 
cuit Court should be affirmed. The other judges concur. 


> 





~ James Creamer, Plaintiff Appellant, v. Barton Bates, Defend- 
ant Appellant. 


1 Revenue — Taz-bill — Non-compliance with contract — Reduction — Mode 
of assessment.— In suit on a special tax-bill, where it appeared that the work 
was done in a manner inferior to that called for by the contract, the jury 
should find for the plaintiff such, and only such, proportional amount of the 
sum assessed and sued on in the special bill as the work actually done in the 
particular instance bore to the work in such a case if done according to the 
contract. The damage in such case should not be distributed pro rata 
through all those assessed. The particular person injured has a right to 
have the special injury to himself deducted from the charge made against 
him. 


Appeal from St. Louis, Circuit Court. 


This is a suit on a special tax-bill issued by the city engineer 
of the city of St. Louis, to defray in part the cost of construct- 
ing a street, under the city charter of the city of St. Louis. 


Grace, for plaintiff appellant. 


When the court undertakes to curtail the contractor’s work in 
price or measure, the gross amount of the reduction inures to the 
benefit of all the parties to the original assessment ; and the gross 
sum of such reduction should either be deducted from the engi- 
neer’s original computation of the total cost, and the true cost of - 
the work ascertained and distributed, or else the gross amount of 
the reduction must itself be parceled out to the adjoining property- 
owners in the same ratio as the original assessment. There would 
be some propriety in allowing the defendant the entire damages 
if he had pleaded or shown by proof that he alone was the injured 
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party, or that the breach of contract reached only to his assess- 
ment, or that he was obliged to repair the defective work at his 
own cost. But this is not shown. 


Fritchey §& Sherzer, for defendant appellant. 


The work having been done in a manner greatly inferior to that 
class of work called for by the contract upon which the special 
tax-bill rests, plaintiff can recover nothing in this action — the 
contract being violated and the action being substantially based 
thereon. (Marsh v. Richards, 29 Mo. 104; Pullman v. Coon- 
ing, 9 N. Y. 93; Bragg v. Town of Bradford, 35 Verm. 38 ; 
Bryant v. Stillwell, 24 Penn. 318-19 ; Smith v. Brady, 17 N. Y. 
179, 186-7.) If plaintiff could at all recover, the court, in 
giving defendant’s instruction, announced a correct rule in esti- 
mating damages. (Marsh v. Richards, supra ; Lowe v. Sinklear, 
27 Mo. 310-11 ; Dermott v. Jones, 2 Wall. 9; Farmer v. Francis, 
12 Ired. 281 ; Hayward v. Leonard, 7 Pick. 181, 187; Merrill v. 
Ithaca & Oswego R.R.Co., 16 Wend. 588-9 ; Bee Printing Co. v. 
Hinchboru, 4 Allen, 64; Thornton v. Place, 1 Moody & R. 219.) 


Waener, Judge, delivered the opinion of the court. 


The court, sitting as a jury, tried the cause, and its finding of 
facts must be considered as conclusive here. The only important 
issue raised by the pleadings is in regard to the negligent and 
unskillful manner in which the work was done. I think there can 
be no doubt about the right of the city, under its charter and 
ordinances, to make the contract and assess the cost of the 
improvement against the property. The theory by which the 
court declared the law in reference to damages is the only matter 
which we will review. 

There was evidence introduced going to show that the work was 
not executed in accordance with the contract, and there was also 
evidence tending to show that the work was worth as much as 
was charged for it in the bills. Upon this evidence the court was 
asked by the plaintiff to declare the law to be, that if it found 
that the work as done by the plaintiff was worth as much as, or 
more than, he contracted to do the same for, then the court should 

















MARCH TERM, 1872. 525 





Creamer v. Bates. 





find for the plaintiff and assess his damages at the value of the 
work done, not exceeding the contract price. This declaration 
was very properly refused. 

Another instruction, offered by the plaintiff and refused by the 
court, declared that if the work was not done in conformity to the 
contract, and the plaintiff should suffer a reduction of the amount 
sued for, still the defendant was not entitled to be credited with 
the whole amount of such reduction, but that the same should be 
credited pro rata on the whole cost of the work as done, and 
that the defendant should be credited only with a proportionate 
amount of such reduction. This instruction proceeds on the prin- 
ciple that, as the assessment is made against the specific property 
in the proportion which it bears to the whole work, the damage 
for negligent performance should be distributed in the same way. 
But this is surely an erroneous view of the subject. If the prop- 
erty-holder is damaged, his damage cannot be shown by others. 
And one single person only may be damaged on the whole line of 
the improvement, and he would undoubtedly have the right to 
have his injury deducted from the charge made against him. 
There was, therefore, no error in the action of the court in this 
regard. 

The court, at the instance of the defendant, declared the law to 
be that if the court, sitting as a jury, believed from the evidence 
that the work contracted for, upon which the special tax-bill 
issued, was done in a manner inferior to that called for in the 
contract, then it should find for the plaintiff only such propor- 
tional amount of the sum assessed and sued on in this special tax- 
bill as the work actually done bore to the work if done according 
to the terms and specifications of the contract. This instruction 
was unobjectionable. 

When work is to be performed in a particular manner, for a 
price agreed upon, the contractor cannot, by violating his contract, 
place himself in a better situation than if he had complied with 
his undertaking. To permit the contractor to violate his agree- 
ment, and then recover the full value of his labor and materials, 
would be upholding unfair dealing. ‘‘In such cases,” said Scott, 
J., in Marsh v. Richards, 29 Mo. 99 (see p. 105), ‘‘ the measure 
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of damages would seem to be justly arrived at by the statement 
that if the work, when done under the contract and in pursuance 
of its terms, is worth the price agreed upon, what is the work 
worth done as it is, proportionally to the price fixed by the con- 
tract? In this way he who has contracted for the work will retain 
the advantage he had a right to secure to himself in fixing the 
price of the work, and of which the contractor cannot deprive 
him by his own act in violating his undertaking.” (See also 
Lowe v. Sinklear, 27 Mo. 308. ) 

In this case cross appeals were taken, and we have examined 
the record carefully, but have failed to find any substantial error 
committed by the court below. 

Judgment affirmed. The other judges concur. 





Joun WIcKHAM, ADMINISTRATOR de bonis non oF EsTATE OF 
Ropert Wasi, Respondent, v. Joun Y. Pace anp GEORGE 
R. Ropinson, Appellants. 


1, Administration—Construction of statute.—Section 67 of the administration 
act (Wagn. Stat. 81) applies to St. Louis county. 

2. Administrator de bonis non — Action against predecessor — Notice — Con- 
struction of statute.— An administrator de bonis non, on giving fifteen days 
notice thereof, will be entitled to summary process, under section 67 of the 
administration act (Wagn. Stat. 81), against his predecessor to compel the 
surrender of the moneys and effects in the hands of the latter, notwithstanding 
the absence of an express provision in the statute requiring notice to be given 
defendant. He is also entitled to his action on his predecessor’s bond, but is 
not restricted to that remedy. 


aippeal from St. Louis Circuit Court. 


Glover & Shepley, with Davis, Bowman & Smith, and 
Noble & Hunter, for appellants. 


J. Wickham and 4. Hamilton, for respondent. 


Waener, Judge, delivered the opinion of the court. 


The only question raised by the record and insisted upon in 
the argument is whether the Probate Court, in entering up judg- 
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ment against the surety, acted within the line of its jurisdiction. 
It appears that Page was appointed administrator de bonis non 
on the estate of Robert Wash, deceased, and that the defendant 
Robinson and others were his sureties. The letters of adminis- 
tration granted to Page were revoked, and Wickham, the plaintiff, 
was appointed as his successor. At the time of the revocation of 
the letters it was ascertained that Page had in his hands, belong- 
ing to the estate, the sum of $40,570.24, of which $19,011.88 
was in cash and the balance in personal effects. Wickham pre- 
sented his petition to the court, asking it to cause the proper 
notice to be served upon the parties, and to order and adjudge 
that the moneys and effects in the hands of Page might be given 
up and surrendered to him, and to have such order and judgment 
enforced against Page and his sureties. Notice was duly issued 
and served upon Page and Robinson at least fifteen days before 
the cause was set for hearing; and they appeared in court and 
contested the matter. The other sureties were not served, and 
the case was dismissed as to them. Upon a hearing of the evi- 
dence in the case, judgment was rendered against Page and Rob- 
inson jointly for the amount of money found to be in the hands 
of the former due the estate, and an order was made against 
Page individually, directing him to deliver to Wickham the 
personal effects remaining in his ‘possession. At a subsequent 
term of the court, Robinson appeared and filed his motion to set 
aside the judgment rendered against him, on the ground that the 
court had no jurisdiction to entertain the proceedings. This 
motion was overruled, and on an appeal to the Circuit Court the 
action of the Probate Court was sustained. 

This proceeding was instituted and the action of the Probate 
Court was had under the statute in reference to administration 
(Wagn. Stat. 81, § 67). There is nothing in the objection made 
that the law does not apply to the Probate Court of St. Louis 
county. It applies to all courts exercising probate jurisdiction, 
unless there is a special restriction contained in their organiza- 
tion ; and we have been unable to find any such restriction in the 
act establishing the St. Louis County Probate Court. The sec- 
tion under which the power is sought to be derived is section 67, 
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and it provides that ‘‘ if any executor or administrator resign, or 
his letters be revoked, the court shall have power, upon the appli- 
cation of his successor or the remaining executor or administrator, 
to ascertain the amount of money, the quantity and kind of real 
and personal property, and all the rights, credits, deeds, evi- 
dences of debt and papers of every kind, of the testator or intes- 
tate, in the hands of such executor or administrator at the time 
of his resignation or removal from office or revocation of letters, 
and to order and adjudge the rendition of the same to the suc- 
cessor of such executor or administrator, and to enforce such 
order and judgment against such executor or administrator and 
his sureties in the following manner: first, for the amount of 
money specified in the judgment by execution in the ordinary 
form ; second, for all other estates, effects and papers described 
in this judgment or order, by attachment against the person or 
property of such executor or administrator.” The 68th section 
declares that if any executor or administrator die, the court shall 
have power, upon the application of his successor or the remaining 
or surviving executor or administrator, to ascertain the amount 
of money in the hands of such deceased executor or administrator 
in his representative capacity at the time of his death, and to 
render judgment against his sureties for the amount so ascer- 
tained, and to enforce such judgment by execution in the ordinary 
form. And the 69th section provides that when any executor or 
administrator die the proper court shall have power, upon the 
application of his successor or the remaining or surviving execu- 
tor or administrator, to ascertain what quantity and kind of real 
and personal property, rights, credits, deeds, evidences of debt, 
and papers of every kind, of the testator or intestate, were in the 
hands of such deceased executor or administrator at the time of 
his death, and order the legal representatives of such deceased 
executor or administrator to deliver the same to his successor or the 
remaining or surviving executor or administrator, and to enforce 
such order by attachment against the person or property of such 
legal representatives of the deceased executor or administrator. 
But section 70, immediately succeeding, further provides that no 
judgment or order shall be rendered against any of the parties 
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mentioned in the two last preceding sections until they shall have 
been served with notice, in writing, at least fifteen days before 
the sitting of the court, of the time and place of the sitting 
therof. Sections 68 and 69, it will be observed, apply when the 
executor or administrator dies; and before proceedings can be had 
against the sureties or legal representatives, notice must be duly 
served upon them. Thereis no express provision requiring notice 
when an attempt is made to proceed under section 67, and there- 
fore it is argued that the court can obtain no. jurisdiction against 
a surety under that section, as a judgment cannot be rendered 
against a person unless he is notified to appear, and the conclu- 
sion is deduced that the only remedy is by an action on his bond. 
It is true that notice is not demanded in clear and explicit terms, 
but the law will imply that notice must be given before a party 
can be proceeded against. There are many instances where the 
law gives authority to proceed in a summary manner by motion, 
and in all such cases, if no particular notice is designated, it is 
implied, and the courts will not act till the party proceeded 
against is duly brought in. (See Laughlin e¢ a/. v. Fairbanks 
et al., 8 Mo. 370-1.) 

Under the section which we are now considering, when the 
letters of the administrator are revoked, the statute confers the 
power in the most peremptory terms to enter an order and judg- 
ment against him and his sureties, and enforce the same for the 
amount of money specified in the judgment by execution in the 
ordinary form, and for all other estate, effects and papers de- 
scribed in the judgment or order, by attachment against the person 
or property of the executor or administrator. In the present case 
the surety was duly notified; he appeared and defended his rights 
and submitted himself to the jurisdiction of the court. There is 
no complaint made of want or inadequacy of notice. The argu- 
ment that the surety can only be proceeded against by a suit on 
his bond in the name of the State is fallacious. That a suit would 
lie in the name of the State against the parties to the bond is 
undoubted, and is common practice, but that is not the only 
remedy. The plaintiff has his option. He may institute an action 
on the bond, or he may pursue the summary mode pointed out 
84—voL. XLIX. 
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by the statute. This has been the uniform practice throughout 
the State, and, so far as we are aware, has never before been 
challenged. 

I think the judgment should be affirmed. The other judges 


concur. 





Tue Crry or St. Cuaries, Respondent, v. BensamMin W. 
Roggrs ef al., Appellants. 


1. Street opening — City of St. Charles—Circuit Court — Appeal —Certiorari, 
—Under the charter of the city of St. Charles, section 7, article rv (Sess. Acts 
1867, p. 147), appeal will not lie to the Circuit Court from proceedings to 
condemn private property in that city for establishing or altering streets. 
Such proceedings ean only be reviewed by certiorari. (City of St. Charles 
v. Stewart, ante, p. 182.) And the action of the Circuit Court in trying 
such a case de novo is outside of its jurisdiction and void. 


Appeal from St. Charles Circuit Court. 
H. C. Lackland, for appellants. 
W. A. Alexander and 7. F. McDearmon, for respondent. 
Buss, Judge, delivered the opinion of the court. 


Most of the questions raised by this record were involved in 
The City of St. Charles v. Stewart, ante, p. 132. We then 
considered none of them except the right of appeal to the Circuit 
Court, and held that it was not granted by the charter of St. 
Charles from proceedings to condemn private property for estab- 
lishing or altering streets, etc. In the case at bar it appears 
that the proceedings appealed from were had to procure a second 
condemnation of the same property, the council having refused 
to confirm the first inquest. For this cause, among others, the 
defendants, in every stage of the proceedings, moved to dismiss 
them upon the authority of St. Joseph v. Hamilton, 43 Mo. 282. 
We can take no action in relation to the proceedings of the 
council, as they are not properly before us. Those of the Cir- 
cuit Court, especially in trying the case de novo, were beyond its 
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jurisdiction, and they will be set aside and held for naught ; but 
inasmuch as defendants took the case into that court, they are 
not entitled to costs. It should be remarked that in St. Joseph 
v. Hamilton the appeal there spoken of was expressly allowed by 
the plaintiff’s charter (Sess. Acts 1851, p. 94, § 3), while that 
of St. Charles contains no provision of the kind. The other 
judges concur. 





Davipetia Bria@s ef al., Plaintiffs in Error, v. Joun B. Hen- 
DERSON ef a/., Defendants in Error. 


1. Instrument, lost — Execution, proof of — Evidence, primary and secondary 
— What permissible.—The establishment of the loss of an instrument will not 
dispense with the necessity of proving its execution. And the best evidence 
of this fact which the case will admit of must be produced. But on the failure 
of better proof, secondary evidence, down to its lowest stages, is admissible. 
Thus, the copy of the record of a deed proved to be lost may be introduced, 
the recorder having sworn to his recollection of the original deed and to the 
fact that the record and copy were faithful transcripts of the original. 

2. Evidence — Instruments, copies of — Entries, cotemporaneous.—Cotempora- 
neous entries, not only of acts and occurrences, but of copies of instruments, 
if made in the course of business, or where they would naturally be looked 
for, are often received, especially when sustained by other evidence. 

8. Conveyances, voluntary — Adverse claims — Notice.— No notice of adverse 
claims is required to bind the grantor in a voluntary conveyance of land. 


Error to Audrain Circuit Court, 
Dwyer § Musick, for plaintiffs in error. 


I, The deed from Herrick to Fyler not having been properly 
acknowledged or proved, the act of the officer in recording it was 
without warrant of law, and the record was of no validity what- 
ever; it amounted to no more than any other copy of the deed 
by any other person. (Caldwell v. Head, 17 Mo. 362; Garnier 
v. Barry, 28 Mo. 488; Pattison v. Fagin e¢ al., 38 Mo. T1-4; 
Phil. Ev. 458 ; Kerns v. Swope, 2 Watts, 75; Pyle v. Mould- 
ing, 7 J. J. Marsh. 202; Garrison v. Hayden, 1 J. J. Marsh. 
222.) ‘*A paper purporting to be the record of a deed, and not 
duly acknowledged, is inadmissible, either as a record or as a 














532 ST. LOUIS. 





Briggs et al. v. Henderson et al. 





copy of a deed.” (Doe v. Roe, 1 Johns. 402.) It was not 
admissible under section 40, chapter 148, Gen. Stat. 1865 
(see Garnier v. Barry, 28 Mo. 449), nor under the act of 1847 
(Sess. Acts 1847, p. 95, § 8; Sess. Acts 1868, p. 51; Wagn. 
Stat. 595, §§ 35, 36.) That statute has reference to proof of 
notice only. It was not offered as an ancient deed, and therefore 
cannot be considered as having been admitted as such. (Allen 
v. Moss, 27 Mo. 362.) Nor would the original deed have been 
admissible as an ancient deed. (1 Stark. Ev. 66-7; 1 Greenl. 
Ev., §§ 21, 142-4, 570.) 

‘II. The exhibits attached to the depositions should have been 
excluded. The record itself was but a copy of the deed, and the 
exhibits were copies of a copy, and as such were not admissible 
in evidence. (Doe v. Roe, supra; Gilb. Ev. 9; 2 Phil. Ev. 
239.) But copies of such records are expressly excluded by the 
statutes of this State until the execution of the deed has been 
proven. (Sess. Acts 1868, p. 51; Wagn. Stat. 595, §§ 35-6.) 


H. C. Hayden, for defendants in error. 


The Circuit Court committed no error in admitting the sworn 
record copy of the deed from Herrick to Fyler. It was not pre- 
sumed that the original was in the possession of the defendants. 
The deed was more than thirty years old, and without subscribing 
witnesses. The justice of the peace and all other parties, grantors 
and grantees, were all dead, and diligent search had been made 
for the original. The next best evidence was the record copy, 
written down by Joel Haynes, the clerk, from the original. The 
fact that the deed was definitely acknowledged has no bearing on 
this question of proof. (9 Pet. 663, 673; 2 Phil. Ev. 582-3; 
8 Ham., Ohio, 111, 583 and note; Barton v. Murrain, 27 Mo. 
235; 45 Mo. 875; 5 Mo. 291; 1 Greenl. Ev., § 84; zd. 575; 
12 Shep. 249; 5 Pet. 318; 11 Price, 475, 489, 492.) 


Buss, Judge, delivered the opinion of the court. 


The adverse claims of both parties arise from the same deeds, 
which were the foundation of the several claims in Musick v. 
Barney, ante, p. 458. In the present case Fike, who purchased 
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the interest of Herrick in sundry tracts of land, conveyed the land 
in controversy to John J. Ely, his son-in-law, as a gift, and most 
of the plaintiffs are the heirs of Ely. The defendants, as in Mu- 
sick v. Barney, hold through the lost deed from Herrick to Jared 
D. Fyler, executed March 7, 1837, which embraced several tracts ° 
of land in the counties of Pike, Audrain and Ralls, which was 
acknowledged before a justice of the peace of Pike county, where 
Herrick then resided, and was recorded in that and in each of the 
other counties. The law at that time required acknowledgments to 
be made before magistrates of the county in which the land is 
situated ; hence, as to the land in controversy, it was improperly 
acknowledged, and its record was not provided for by law. 

Upon the trial the court admitted in evidence, on behalf of 
defendants and against the plaintiffs’ objections, a certified copy 
of this record, but before its admission the loss of the original 
was proved, and the recorder of deeds of Audrain county, in 1837, 
still living, testified that the record was made by him; that it was 
made from the original deed, and carefully compared ; that from 
several circumstances named by him, he distinctly remembers the 
original deed, and the fact that he copied it upon the records, and 
heis certain that he made a correct copy. The original record 
was also offered in evidence, which corresponded with the copy. 
Other witnesses testify to the relations of Herrick and Fyler, 
showing that the former was largely indebted to the latter and 
others, and speak, though with less certainty, of having seen 
at the time a deed from Herrick to Fyler, and think the copy 
exhibited was a copy of the same, and speak of the general 
understanding in regard to the sale. It was also shown that ail 
the persons named in the deed, and others likely to know specific- 
ally of its execution, are dead; and it was not disputed that the 
copy produced was a correct transcript from the record. The 
objection to this evidence was: first, because the execution of 
the original instrument was not proved; and, second, because it 
was a copy of a copy. 

If there is no evidence tending to prove the execution of an 
instrument offered in evidence it should be withheld from the jury ; 
but if competent evidence is submitted, and the best the nature 
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of the case admits of, the court may not judge of its sufficiency, 
but the paper should go to the jury under proper instructions. 
And so with a lost instrument; the establishment of the loss will 
not dispense with the proof in this regard demanded in behalf of 
the original, otherwise a broad door would be opened for fraud. 
But there are degrees of evidence, and impossibilities are not 
required. The best in the power of the party should be given; 
but when it is shown that primary evidence is impossible, then 
secondary is admissible, and down to the lowest degree of secon- 
dary evidence. Thus, in the case at bar, the best evidence would 
have been the production of the original deed, with proof of the 
handwriting of the grantor and by the subscribing witnesses, had 
there been any. Had it been properly acknowledged and recorded, 
the best secondary evidence would be a certified transcript under 
the statute. Not being so acknowledged as to the land now in 
controversy, this transcript alone is not evidence of its execution, 
but other proof is required. Were it a recent deed, the parties to 
it, or those concerned in or who must know of its execution, being 
alive and within reach, they should be called. But suppose thirty 
years had elapsed; that the grantor, the grantee, the person who 
took the acknowledgment—all, indeed, who had any concern with 
or who could be supposed to have any knowledge of its execution— 
were dead, there could be no direct proof of the signature. In 
such case a lower class of secondary evidence must, from the 
nature of the case, be admitted, or all proof excluded. In view 
of this difficulty, the court admitted evidence showing that the 
deed properly acknowledged and recorded as to lands in Pike, 
was also recorded in Audrain; that the record was a true copy of 
the original, and the copy offered in evidence was a copy of the 
original, as well as of the record; that it was not only received 
and acted upon by the grantee and his assigns as genuine, 7. e., 
as properly executed and delivered by the grantor, but it was 
notorious through the neighborhood that Herrick, who had entered 
large bodies of land, had conveyed them to Fyler by this deed, 
and that many titles had been traced to it and were considered 


’ and treated as valid. 





Do not these facts tend to prove that there was such a deed? 
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and as, from the nature of the case, no better evidence was 
obtainable, should they not be submitted to the jury? Had the 
original been produced by tracing it to the proper custody, no 
evidence of its execution would have been necessary. This record, 
though irregular, is not without significance, and is more than a 
mere copy. It was made in the right place and precisely where 
all would look for such a copy, and is so far analogous to the 
proper custody of an original conveyance. 

Cotemporaneous entries, not only of acts and occurrences, but 
of copies of instruments, if made in the course of business, or 
where they would be naturally looked for, are often received, and 
especially when sustained by other evidence. In Allen v. Parish, 
8 Ohio, 107, the existence of a lost conveyance was in dispute. 
It had not been recorded according to law, but the notary before 
whom it was acknowledged had copied it upon his notarial record. 
The witnesses, parties and notary being dead, this copy was. 
admitted in evidence as tending with other crcumstances to show 
the existence and contents of the deed, and without any specific 
proof of the signatures. In Winn e¢ al. v. Patterson, 9 Pet. 668, 
an ancient power of attorney had been recorded in the wrong 
county and was not a legal record. The subscribing witnesses 
were dead, and as the original power was lost, their handwriting. 
could not be proved; but the person who made the record: was: 
alive, and testified that he knew one of the subscribing witnesses. 
and his handwriting ; that he believed it to have been genuine ; 
for, being signed officially, it must have induced him to-commit 
the paper to record. He also compared the copy produced in 
court, and testified that it was a copy of the original. and of the 
record. The court admitted the copy in evidence, although the 
witness did not pretend to recollect the handwriting, but founded 
his belief of its genuineness upon the fact that he had recorded 
the paper; because, from lapse of time, death of parties and wit- 
nesses, and loss of original, better evidence could not be produced. 
(See also Jackson v. Rice, 8 Wend. 180; Garwood v. Dennis, 
4 Binn. 314.) 

Upon the second point we have to say that the copy of the 
record was not relied on, but the original record was also intro- 
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duced. It seems to have been attached to the deposition of the 
recorder to enable him to identify the instrument; but even if it 
had been alone relied on, it was not treated as a copy of a copy, 
but a second or duplicate copy of the original. In Winn v. Pat- 
terson, supra, Justice Story, on pages 677-8, denies that the 
copy produced was a copy of a copy, but a second copy verified 
as a true copy of the original; and though the mode of ascertain- 
ing the fact is more circuitous than though the second copy had 
been compared with the original, yet that fact goes rather to the 
strength than the degree of evidence. In the case at bar, as in 
Winn v. Patterson, it sufficiently appears that the exemplified copy 
is a true copy of the original, and thus it becomes competent 
evidence without the production of the first or record cppy. 

In regard to notice of the existence of the deed under consid- 
eration, some facts are shown not considered in Musick v. Barney. 
At the time of the execution sale and purchase by Fike, an agent 
of Fyler appeared and gave public notice of his claim, so that 
Fike must be held to have purchased with notice. It also appears 
that the deed from Fike to Ely was made without a money consider- 
ation ; hence no notice to Ely or heirs was necessary; and ali the 
other plaintiffs purchased after the act of 1847, making the records 
of deeds defectively acknowledged to operate as constructive notice. 

The judgment is affirmed. The other judges concur. 





DanteL A. GrirFiTH, Appellant, v. James Jupex et al. 
Respondents. 


1. Evidence — Sheriff's sale — Res gestw.— In proceedings attacking the valid- 
ity of a sheriff’s sale, declarations and acts occurring at the time are admissible 
as a part of the res gestae. And when the acts and declarations are calculated 
to stop the bidding, and do in fact have that effect, they will vitiate the sale, 
even though the sale is not made under any agreement or bargain which 
would otherwise invalidate it. 

2. Sales—Agreement to bid on for debtor, ete.—Specific enforcement.— Where 

the purchaser at a sheriff’s sale agreed with defendant in the execution that 

he would bid it off for him and give him a title bond to re-convey it to him as 
soon as the amount bid for it was refunded, and purchasers were prevented 
from bidding by acts and declarations creating the impression that the pur- 
chaser was bidding in the property for defendant in the execution, such agree- 
ment should be specifically enforced in a court of equity. 


























MARCH TERM, 1872. 


Griffith v. Judge et al. 








Appeal from St. Charles Circuit Court. 
E. A. Lewis, with W. B. Napton, for appellant. 


I. The statements of Chittenden could not have been admitted 
on the ground of Griffith’s presence and acquiescence in them when 
made, as it does not appear that he was within hearing of the 
conversations between Chittenden and Orrick. Hess was a bid- 
der, was plaintiff in the execution, and attending particularly to 
all that transpired; Kingsbury was his attorney, Gatzweiler the 
sheriff; and yet none of them heard the alleged statements or 
announcements by Chittenden or Orrick. 

II. The statements could not have been admitted on the ground 
of combination or confederation between Griffith and Chittenden 
to perpetrate a fraud or other wrong, because: 1. No evidence 
tends to show the existence of any such combination at the time, 
to cheat Judge or any one else. (1 Phil. Ev. 493; Metcalf v. 
Conner, Litt. Sel. Cas. 497.) 2. The declarations do not appear 
to have been made in furtherance of the pretended common and 
wrongful purpose. (2 Stark. Ev. 26; Field v. Liverman, 17 Mo. 
218; State v. Thibeau, 30 Verm. 100; Commonwealth v. Ingra- 
ham, 7 Gray, Mass., 46; Preston v. Bowers, 18 Ohio St. 1.) 
3. The case, even as stated by the defendant, is not one of fraud, 
chicanery or wrong-doing by deceit and combination. 4. Chitten- 
den’s statements could not be admitted against Griffith on any 
ground of partnership between them, or joint undertaking of a 
common enterprise. The effect of those statements, as against 
Griffith, is simply to prove the existence of the partnership or 
joint undertaking, or of its alleged objects, which is the same 
thing in effect. This is always inadmissible. (2 Stark. Ev. 807; 
Kirkby v. Hewitt, 26 Barb., N. Y., 607; Robbins v. Willard, 6 
Pick. 464; Dixon v. Hood, 7 Mo. 416.) 


H. C. Lackland, for respondent. 


I. Griffith is bound by the declaration of Chittenden, because, 
first, everything that occurred at the sale is a part of the res 
geste. The sale, and all that occurred there, are one whole 
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transaction. If he receives the benefit of the declarations, he 
must also accept the responsibility ; if he concurred in the com- 
mission of the fraud, he shall not be permitted to obtain a profit 
thereby. (Stewart v. Severance, 48 Mo. 328, 337; McNeeley 
v. Hunton, 24 Mo. 281.) 

II. Any agreement, combination or contrivance, or any appeal 
to the sympathies of bidders and bystanders, that enables the 
purchaser to get the land at a reduced price, will vitiate the sale, 
and be ground enough to set it aside. (Adams v. Turner, 
46 Mo. 95.) The evidence of John C. Orrick alone, in regard 
to what transpired at the sale, is enough to sustain the decree. 
The other evidence is simply cumulative and overwhelming. 
(2 Sto. Eq., § 1265; Wooton v. Hinkle, 20 Mo. 290; Neal 
v. Stone, id. 295; Stewart v. Nelson, 25 Mo. 309, 312; 
Slowey v. McMurray, 27 Mo. 118; Turner v. Turner, 44 Mo. 
585, 588-9 McNew v. Booth, 42 Mo. 189, 192; Grumley v. 
Webb, 44 Mo. 444.) 


ApaMs, Judge, delivered the opinion of the court. 


This was an action of ejectment for lands in St. Charles 
county. The defendants, except Judge, were merely nominal 
parties, being his tenants, and having no interest in the con- 
troversy. 

The defendant Judge, by his answer, set up an equitable 
defense, to the effect that the plaintiff’s title was by sheriff’s 
deed, at execution sale against the defendant, on a judgment 
rendered against defendant in the Circuit Court of St. Louis 
county, in favor of Charles ‘J. Hess as administrator of Mary 
Ann Judge; that the plaintiff and Chittenden bought the prop- 
erty at the execution sale, under an agreement with the defendant 
that they would bid it off for him and give him a bond for title 
to convey it to him as soon as he refunded the amount bid for it. 
The property comprehended several thousand acres, and was cov- 
ered by several deeds of trust, amounting in the aggregate to 
some $50,000, the whole property comprehended in the deeds of 
trust being worth more than $100,000. The answer, in effect, set 
up that at the execution sale there were many persons ready to 
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bid, and the bidders were induced not to bid by the acts and 
declarations of the plaintiff and Chittenden, creating the impres- 
sion that they were bidding the property off for the defendant. 

The relief prayed for is that the sheriff’s deed may be set 
aside as fraudulent and void, and that the title acquired by the 
plaintiff and Chittenden be vested in defendant. 

During the progress of this cause in the Circuit Court, Chit- 
tenden died, leaving his wife his sole devisee, who was made a 
party plaintiff, and afterward compromised with the defendant 
and conveyed to him all the interest she held in the premises, 
and on her motion her name was stricken out of the case. 

On the trial, evidence was given conducing to show that the 
alleged agreement set up in the answer was made, and evidence 
on the other hand that no such agreement had been made. With 
other testimony given in the cause, the defendant introduced 
as evidence the declarations of Chittenden made to J. C. Orrick, 
who was a bidder at the sheriff’s sale, to the effect that he and 
Griffith had agreed to buy in the land for the benefit of the 
defendant, andat the same time appealing to Orrick not to run 
up the land. This was during the progress of the sheriff’s sale. 
Orrick at first refused to stop bidding, and Chittenden again 
appealed to him in the same way to stop bidding; that he and 
the plaintiff were buying in the land for defendant. Orrick 
thereupon ceased bidding, and proclaimed his reasons for ceasing 
to bid. Whether Griffith heard him or not, he did not know; 
his action in the premises was brought about by the acts and 
declarations of Chittenden. When these acts and declarations 
of Chittenden were offered in evidence, the plaintiff objected on 
the ground that he could not be affected by them, as they were 
not heard or noticed by him, and would not be evidence to prove 
the alleged agreement with defendant. The Circuit Court found 
the issues for defendant, and decreed to him the relief prayed 
for in his answer. 

Under the view we take of this case, it is not necessary to set 
forth in detail the evidence given at the trial. The declarations 
and acts of Chittenden made during the progress of the sheriff ’s 
sale were a part of the res gestwz. They were made ‘‘dum 
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fervet opus,” and they were admissible as part of the transac- 
tion to show the character of the sale. (Crowther v. Gibson, 19 
Mo. 365.) It appears that Orrick, by these acts and declara- 
tions of Chittenden, was induced not to bid, and not only not to 
bid, but to proclaim to the other bidders what was transpiring ; 
that the purchase would be for the benefit of the defendant. 

Now, whether there was any agreement in fact or not, between 
the plaintiff and Chittenden and the defendant, about redeeming 
the land, these acts of Chittenden were calculated to stop the 
bidding, and did in fact stop it. A purchase, therefore, made 
under this state of facts, if there had been no agreement at all 
for redemption, would have been such a fraud upon the sule as to 
vitiate the title acquired thereby ; and if, in fact, there was such 
an agreement between the plaintiff and Chittenden and the 
defendant, as is set up in the answer, it ought to be enforced 
specifically in favor of the defendant. So in any point of view 
we think the decree of the Circuit Court was right. 

Whilst it is the policy of the law to uphold judicial sales where 
everything is fair and regular, it is at the same time the duty of 
the courts to protect the parties to an execution sale where there 
has been a sacrifice of property by interference with bidders. 
This seems to have been the case here, and on this ground we 
think this sale was properly set aside. In support of these views 
we refer to the cases of Neal v. Stone, 20 Mo. 294; Wooton vy. 
Hinkle, 20 Mo. 290; Stewart v. Nelson, 25 Mo. 309. 

Let the judgment be affirmed. The other judges concur. 





Euiza A. CHESLEY, BY HER Next Frrenp Joun R. Str, Plain- 
tiff in Error, v. Joun B. Cuestzy, Gzorez A. Howes anp 
Amos J. StTiLtwew., Defendants in Error. 


1. Trustee must act for the advantage of the debtor, ete. —A trustee, in exer 
cising his duties and powers under a trust deed, is a trustee for the debtor, 
and is bound to act in good faith and adopt all reasonable modes of proceed- 
ing in order to render the sale most beneficial to the debtor. 
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Error to Hannibal Court of Common Pleas. 


T. H. Bacon, for plaintiff in error. 


I. The creditor, after volunteering relief on professed motives 
of personal friendship, and thereby evoking from plaintiff an 
advisory confidence, could not employ such relation to plaintiff ’s 
injury. (1 Sto. Eq: Jur. 317, § 8329; Smith v. Ray, 7 H. L. 
C. 779-80 ; Foote v. Foote, 58 Barb. 258.) / 

II. The creditor, in response to plaintiff’s request that he 
would bid in the property to save it from sacrifice, having given 
assurance that he would do what was right about it, and having 
paralyzed plaintiff’s efforts to redeem, by assuring her trustee 
that the property should be safe in his hands, cannot deny the 
redemption shortly thereafter offered. (Medsker v. Swaney, 45 
Mo. 273; Marlatt v. Warwick, 8 Green, 108; Parker v. Moody, 
58 Me. 70, 72.) 


James Carr, for defendants in error. 
Waener, Judge, delivered the opinion of the court. 


The suit was brought to set aside a sale of real property made 
by a trustee acting under a deed of trust, and asking to redeem, 
etc. The property sold consisted of a lot of ground in Hannibal, 
and there were three distinct tenements upon it, situated some 
distance separate and apart from each other. Stillwell was the 
beneficiary in the deed and the purchaser at the sale, and the case 
clearly shows that the property was bought in at an under-value. 

The charges of fraud made in the bill are hardly sustained by 
the evidence. It is unquestionably true that Stillwell, prior to 
the sale, did make certain representations to plaintiff which led 
her to believe that he was acting as her friend, and that in the 
event that he purchased the property she would be afforded an 
opportunity to redeem. But, taking all the evidence together, it 
is doubtful whether she was so lulled into security in consequence 
of these representations ag to entitle her to relief were the sale in 
other respects entirely fair and unexceptionable. The evidence 
establishes most conclusively that the property was easily sus- 
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ceptible of division, and that it would have sold for a great deal 
more had it been divided and set up in three several parcels. 
The houses were several feet apart, and the lot ran back a good 
distance. The grantor in the deed was not consulted as to how 
the lot should be sold; but it seems that the trustee, the auction- 
eer and Stillwell had a private consultation, and they agreed 
among theniselves that the property should be set up and sold as 
a whole. It was accordingly so offered, and Stillwell became the 
purchaser. We think that the trustee was palpably remiss in his 
duty. He seems to have acted upon the idea that he only repre- 
sented the interest of the cestui gue trust, and that it was only 
necessary for him to do whatever was most advantageous to him. 
Stillwell had no right to give him directions as to how the prop- 
erty should be sold, and he had no right to obey those directions, 
especially when they were injurious to the other party. 

A trustee, in exercising his duties and powers under a trust 
deed, is a trustee for the debtor, and he is bound to act in good 
faith, and adopt all reasonable modes of proceeding, in order to 
render the sale most beneficial to the debtor. It is the duty of 
the trustee to pursue the course which will inure the most to the 
benefit of the debtor. (Gray v. Shaw, 14 Mo. 341; Goode v. 
Comfort, 39 Mo. 313 ; Judge v. Booge, 47 Mo. 544 ; Carter v. 
Abshire, 48 Mo. 300.) 

The court below found for the defendants, and its judgment 
must be reversed and the cause remanded. The other judges 
concur. 





Tue State or Missouri, Respondent, v. Epwarp Evers AND 
JoHum® Evers, Appellants. 


1. Criminal law — Obtaining money under false pretences — Allegations must 
show what.—The essence of the crime of obtaining money or property 
by false pretenses, is that the false pretense should relate to a past event or 
to a fact having a present existence, and not to something to happen in the 
future. And the prosecutor must believe that the pretense is true, and, con- 
fiding in its truth, must, by reason of such confidence, part with his money or 
property. An indictment for obtaining money under false pretenses, which 

fails to show these facts, is bad, and may be reached by motion in arrest. 
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Appeal from St. Louis Criminal Court. 
G. P. Strong, for appellant. 


I. The indictment fails to charge any offense punishable under 
the statute. (Rex v. Douglas, Brit. Cro. Cas., Moody, 462; Rex 
v. Goodall, zd., Russell & R., 461; Regina v. Johnson, zd., 2 
Moody, 254; Com. v. Strain, 10 Metc. 521; State v. Green, 7 
Wis. 676; State v. Bonnell, 46 Mo. 895; People v. Gates, 13 
Wend. 311; The People v. Haynes, 14 Wend. 564; Rex v. Reed, 
7 Carr. & P. 848; Rex v. Dale, id. 352; 8 Cox Cro. Cas. 238 ; 
Regina v. Evans, 9 Cox, 241; Dillingham v. State, 5 Ohio St. 
283 ; Commonwealth v. Drew, 19 Pick. 184-5. ) 

II. The indictment does not allege that McDermott believed 
the false pretenses to be true, or that he was deceived by them, or 
that he was induced to part with his money by reason of these 
false pretenses and representations. These are essential allega- 
tions. See forms of indictment. (People v. Smith, 5 Parkes? 
Crim. Rep. 491 ; The People v. Cook, 6 Parkes’ Crim. Rep. 32.) 


H. B. O'Reilly, for respondent, cited in argument Common- 
wealth v. Drew, 17 Pick. 183; The People v..Haynes, 14 Wend. 
555, 559; Rex v. Jennison, 9 Cox Cro. Cas. 168; Rex v. Doug- 
lass, 1 Moody, 462; State v. Raule, 14 Conn. 101; Wagn. Stat. 
461, § 47; Young v. Rex, 3 T. 98.) 


Apams, Judge, delivered the opinion of the court. 


This was a prosecution against the defendants for obtaining 
money from one Owen McDermott, the prosecutor, by false 
pretenses. The indictment is substantially as follows, to-wit: 
‘*That Edward Evers and John Evers, late of St. Louis, in the 
county of St. Louis aforesaid, on the fifteenth day of July, in 
the year of our Lord one thousand eight hundred and seventy- 
one, at St. Louis, in the county of St. Louis aforesaid, with 
intent to cheat and defraud one Owen McDermott, unlawfully, 
knowingly, designedly and feloniously did falsely pretend to said 
McDermott that neither of them, the said Edward Evers and 
John Evers, had any partnership or business connection with one 
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Joel W. Cormack, in certain grain separating and cleaning ma- 
chinery, then in use at 114 South Commercial street, in said city 
of St. Louis, or in the grain-cleaning business carried on there ; 
that the machinery and apparatus aforementioned, then in use at 
114 South Commercial street, had capacity for and would clean 
1,000 bushels every day of such grain as would afford a profit to 
clean by such process; that with a capital of $1,000 deposited 
as @ margin or security with any respectable commission mer- 
chant, such merchant could and would readily guarantee a daily 
supply of 1,000 bushels of such grain as would afford a profit to 
clean by said machinery ; that with a capital or margin so depos- 
ited as aforesaid, after allowing for all possible losses, delays 
and contingencies, a net profit of at least $400 per week could 
be realized in said business or enterprise ; that the net profits in 
one lot of some 257 bushels of wheat, which said McDermott had 
caused to be purchased for the purpose of testing said machinery, 
were $33 ; that the total amount of money which the said McDer- 
mott should invest in said business or enterprise in conjunction 
with said John Evers would be deposited, together with the 
amount said John Evers might add thereto, with Messrs. Bell & 
McCreery, commission merchants at 104 South Commercial street 
aforesaid, to the joint credit of said McDermott & John Evers, 
and for their sole use and benefit, and to be by said Bell & 
McCreery used in furnishing to said McDermott & John Evers, 
a daily supply of grain such as would be suitable for the business 
and afford a profit to them; that said Bell & McCreery had 
promised to said McDermott & John Evers on a margin of 
$1,000, to be deposited with them as security, 1,000 bushels 
daily of such grain as would be suitable for the business and 
afford a profit to clean; that better terms and conditions would 
be made with Messrs. Bell & McCreery by said Edward Evers 
than could be made by said McDermott with said parties ; and 
that said Edward Evers was one of the wealthiest, most honorable 
and influential St. Louis capitalists, a great railroad speculator 
and large landed proprietor.” 

The indictment then proceeds to allege that by means of said 
false pretenses the two Evers obtained from McDermott $589. 
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The indictment then charges that each of the several representa- 
tions above set forth was false, and then concludes in the usual 
form, without any further material allegations. 

This indictment and prosecution were under section 47 of the 
third article of chapter 42, concerning crimes and punishments. 
(Wagn. Stat. 461.) The defendants were tried and convicted, 
and moved in arrest of judgment; and this motion being over- 
ruled, they have brought the case here by appeal. Some questions 
arose upon the trial in regard tothe evidence andinstructions, but in 
the view I take of the case it is unnecessary to notice them here. 

1. The essence of the crime of obtaining money or property by 
false pretenses is that the false pretense should be of a past event, 
or of a fact having a present existence, and not of something 
to happen in the future, and that the prosecutor believed that the 
pretense was true ; and that, confiding in the truth of the pretense 
and by reason thereof, he parted with his money or property. 
(Whart. Am. Crim. Law, §§ 2087, 2116, 2118, 2121-2, and the 
authorities there referred to; see also Commonwealth v. Strain, 
10 Metc. 521; State v. Green, 7 Wis. 676; Rex. v. Goodal, Brit. 
Cro. Cas., Russell & R., 461.) 

Many of the alleged pretenses in this indictment refer to 
future events, and some seem to be promises or guarantees that 
certain things will be done. In regard to such promises, our 
Supreme Court held in the case of The State v. Chunn, 19 Mo. 
233, that they were not within this statute. That was a case 
where the prisoner falsely pretended that he was the owner of a 
slave, and induced the prosecutor to buy the slave and take a bill 
of sale with covenant of warranty of title. The court held that 
this warranty took the case ont of the statute. 

2. The indictment ought to allege all the facts constituting 
the offense. In this case the material fact that the prosecutor 
believed the alleged pretenses to be true, and, confiding therein 
and by reason thereof, parted with his money, is wholly omitted. 
The indictment is therefore bad, and the motion in arrest should 
have been sustained. 

The judgment must be reversed. The other judges concur. 
85—voL. XLIX. 
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Wauter B. Bryant, ADMINISTRATOR OF EsTATE OF MARGARET 
Burorp, Defendant in Error, v. 8. C. McCune et al., Exrc- 
nrors OF JAMEs BurorD, Plaintiffs in Error. 


1. Dower properly real estate: —The term ‘‘dower” properly refers to the 
interest of the widow in the real estate of the deceased. 

, 2. Dower— Household furniture, ete, not dower estate — Construction of 
statute. —The household furniture, provisions, etc., allowed the widow by 
statute (Wagn. Stat. 88, 3 33), are no part of her dower proper. She has 
an absolute property, and not a life estate, in them. 

8. Dower— Devise in will not taken in lieu of by implication. — A devise 
or bequest in favor of the wife, contained in the will of the husband, will 
never be construed by implication to be in lieu of dower. The design to 
substitute the one for the other must be unequivocally expressed 


Error to Ralis Circuit Court. 
_ G. W. Shields, for plaintiffs in error. 


I. “If it is manifest from a fair construction of the will that 
the testator intended the bequest to be in lieu of dower, the widow 
cannot accept the bequest and also claim dower as allowed by 
law.”” (Pemberton v. Pemberton, 29 Mo. 412-13; Brant’s 
Will, 40 Mo. 277-8 ; Coke Just., Halg. & Thom., 567, 569.) 

II. Section 33 of the administration law (Wagn. Stat. 88) is 
not an absolute, arbitrary provision vesting the property therein 
named in the widow, but it is a part of her dower by law— 
an additional power allowance—a part and parcel of the main- 
tenance allowed by law to the widow for herself and children. 
(Hastings v. Meyers, 21 Mo. 519, 521.) 


O. H. P. Ledford, for defendant in error. 


Section 883 of the administration law is a provision made by 
the statute for the widow, and is beyond the control of the hus- 
band or his creditors. The right to the property vests in the 
widow the moment the husband dies, against the heir of the 
husband — against the world. 

The first section of the act concerning wills expressly prohibits 
the husband from disposing by will of the property passing by 
law at his death to the wife, and the presumption is that the 
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husband only intended to dispose of that property of which he 
had the lawful right to dispose. Hence the will should not be 
construed to dispose of this property, claimed as absolute, to the 
wife or any one else. 


Buss, Judge, delivered the opinion of the court. 


Defendant’s testator devised and béqueathed to his wife the — 
plaintiff’s intestate, a large portion of his estate, real and per- 
sonal, to hold during her life, and died without issue. In a few 
weeks, and before the probate of the will, his widow also died, 
and the present controversy has arisen between the representatives 
of the two estates in regard to the property to which she was 
entitled, in addition to dower, by section 33 e¢ seg., chapter 121, 
Gen. Stat. 1865 (Wagn. Stat. 88). 

The term ‘‘ dower” is sometimes applied to any interest in the 
estate of the husband given by law; and Judge Scott, in Hast - 
ings v. Meyers’ Adm’r, 21 Mo. 519, seems to use it in this sense, 
but it properly refers to the interest of the widow as such in his 
lands. It is to dower proper, om at most to her interest in the 
realty given in the act concerning dower, that reference is made 
in section 15 of the same act, which radically changes the rule 
of the common law, and provides that a devise of real estate 
shall be deemed to have been made in lieu of dower, unless the 
contrary intention be declared. 

The allowance to the widow of household furniture, provisions, 
etc., is no part of her dower proper, although it partakes of its 
nature, in being absolute without regard to the claims of credi- 
tors (Hastings v. Meyers’ Adm’r), and also without regard to the 
husband’s right of disposition by will. This allowance is for the 
immediate sustenance of the widow, as is dower for her support 
during life; yet it differs from it in that it is made from the per- 
sonalty owned at his death, and it becomes her absolute property. 
The argument, then, that this property was disposed of by the 
general language of the will, and that she took only a life estate 
in it under the will, has no foundation in fact. 

It is urged that the testator must have intended that his wife 
should receive and hold what was given by the will in lieu of 
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dower, and in lieu of her statutory right to the property in dis- 
pute. But there is no indication in the will that she was expected 
to surrender anything, and in the language of Gardner, J., in 
Sheldon v. Bliss, 8 N. Y. 31, ‘it is an established principle that 
a provision in the will of a husband in favor of the wife will 
never be construed by implication to be in lieu of dower, or any 
other interest in his estate given by law; the design to substitute 
one for the other must be unequivocally expressed.”? The statu- 
tory allowance then under consideration was the same as the 
one in the case at bar; and though, as we have seen, our statute 
changes the common law in regard to dower proper, where there 
is a devise of land, yet there is no change as applied to this very 
necessary allowance to the widow. (As to the implication spoken 
of, see Foster v. Cook, Brown’s Ch., Am. ed., 347 and notes ; 
also 2 Redf. Wills, 738-9, and cases cited. ) 

The Circuit Court correctly held that the property in dispute 
was the absolute property of the widow, and went to her admin- 
istrators ; but, instead of making a final disposition of the mat- 
ter, remanded it to the Probate Court, from which the case had 
come by appeal. If the facts were all before the court it should 
have given a full judgment ; yet its failure to do so is not error, 
and its action is affirmed. The other judges concur. 





e 


STaTE oF MIssourRI, TO UsE OF WILLIAM Patrick, Successor TO 
E. W. Decker, DecrasxeD, AssIGN&E, ETC., Respondent, v. 
CuarRLes C. KEELER, Appellant. 


1. Assignment, what instrument sufficient to constitute.— The absolute owner 
of personal property has the right to make a voluntary assignment of the 
same, by any description which, together with parol evidence, may ascertain 
the property conferred. 

2. Assignment, fraudulent — Fraud must be participated in by assignee, etc.— 

In an action attacking an assignment as fraudulent, in order to set aside the 

deed the creditors must make it appear not only that the assignment was 

fraudulent on the part of the assignor, but that the fraud was participated in 
by the assignee, and that issue must be determined by the jury when there is 
any conflict of evidence. ‘ 
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Appeal from St. Louis Circuit Court. 
G. P. Strong, for appellant. 
Krum § Patrick, for respondent. 
ApaMs, Judge, delivered the opinion of the court. 


On the 4th of May, 1867, Lytle Wiggin and Richard Crowther 
made a general assignment for the benefit of all their creditors, 
under the first section of the assignment law of this State. 
(Wagn. Stat. 150-1, § 1.) The assignment was made to E. 
W. Decker, to whose use this suit was brought. It was made in 
St. Louis, where the assignors did business, and the assignee 
was absent from the city on the day (Saturday) it was executed. 
The assignors were wholesale merchants, and on executing the 
assignment they delivered the key of their store to Judge Krum, 
who had written the assignment, and who assumed to act for the 
assignee in his absence, and took possession of the store, by put- 
ting Dunklin, the former clerk of the assignors, in actual 
possession, to hold the same for the assignee. The assignee 
returned on the following Monday, which was the 6th of May, 
and immediately took possession of the store and goods, and 
continued Dunklin therein as his agent, and proceeded at once, 
under the statute, to have the goods inventoried and appraised. 
He filed the assignment in the clerk’s office, and it was duly 
acknowledged ang recorded on the 8th of May. 

The description of the property conveyed by the assignment is, 
‘¢all the goods, chattels and property, effects, notes, bills and 
special accounts, which we have or own, and which belong to 
said firm of Wiggin & Crowther, of whatsoever nature, wherever 
situated.”” The only property shown to or delivered to the 
assignee was the goods, etc., in the store. It seems, however, 
from the evidence, that the assighors had. previously to the 
assignment, sent goods to an auction house in the city, and that 
this house had sold the goods to the amount of some $4,000, 
which was paid over to the assignors a few days after the assign- 
ment; and also another small amount was paid over to them. 














550 ST. LOUIS. 








State of Mo., to use of Patrick, successor to Decker, dec’d, Assignee, v. Keeler. 





And it also appears that the assignors had some goods secreted, 
which were sent by them out of the State. There is no evidence 
in the record that the assignee or his agents knew or had any 
information whatever of these transactions. He took possession, 
under the assignment, of everything he supposed to be included 
in the assignment, and at once took steps to obtain the goods 
that had been sent out of the State. None of the creditors avail- 
ing themselves of the assignment are proven to have had any 
information of the abstractions referred to. 

A few days after the assignee took possession, Valentine & 
Co. commenced an action by attachment against the assign- 
ors, and the sheriff took possession of the goods in the hands 
of the assignee by virtue of his attachment. E. W. Decker, as 
assignee, claimed them, and thereupon the defendants executed 
a bond of indemnity, under the statutes concerning marshals and 
sheriffs in St. Louis county, and it is upon this bond of indem- 
nity that this suit was brought. The plaintiff obtained judgment, 
which was affirmed at General Term, and the defendants have 
brought the case here by appeal. 

At the close of the plaintiff’s evidence the defendants asked 
an instruction in the nature of a demurrer to the evidence, which 
was refused. 

When the case was closed on both sides, the plaintiff asked an 
instruction, which was given, to the effect that if the jury found 
that the deed of assignment was duly executed, and the assignee 
took possession of the goods assigned, he is entitled to recover. 

The defendants asked general instructions, raising the question 
of fraud as to creditors, and declaring that if such was the case, 
the assignment was fraudulent and void. But the court refused 
to give them. 

1. The demurrer to the evidence and the instruction given for 
plaintiff may be considered together. The only question on this 
point is whether the deed of assignment is void for uncer- 
tainty in the description of the property conveyed, and whether 
the description is so general as to render it void upon its face as 
to creditors. 

It may be assumed as a proposition of universal acceptance that 
































MARCH TERM, 1872. 551 





State of Mo., to use of Patrick, successor to Decker, dec’d, Assignee, v. Keeler. 





the absolute owner of property has the right to transfer the same 
by any description which, together with parol evidence, may 
ascertain the property conveyed. ‘This rule applies to transfers 
by the owner himself, and not to sales iz inviétum of his prop- 
erty, such as execution sales, where the officer must have such a 
description as will notify the bidders with certainty as to the 
property offered for sale, so as to prevent a sacrifice to the injury 
of the debtor or creditor. 

This, however, is a voluntary assignment made by the owners 
themselves, by a description comprehending all their property, 
wherever situate, for the benefit of all their creditors. 

In the case of Brashear v. West e¢ al., 7 Pet. 608, Marshall, 
C. J., speaking for the court, said: ‘‘It is objected that the 
assignment is in general terms, and that no schedule of the 
property is annexed. That a general assignment of all a man’s 
property is per se fraudulent, has never been alleged in this 
country. The right to make it results from that absolute own- 
ership which every man claims over that which is his own.” 
‘* Creditors have an equitable claim on all the property of their 
debtor, and it is his duty, as well as his right, to devote the whole 
of it to the satisfaction of their claims. The exercise of this right 
by the honest performance of this duty cannot be deemed a fraud.” 
(See also Deaver v. Savage, 8 Mo. 252; Duvall e¢ ad. v. Raisin 
et al., T Mo. 449.) 

I am satisfied that the assignment under consideration is not 
void on its face as between the parties, nor as to creditors, on 
account of the alleged generality in the description of the prop- 
erty conveyed. 

2. The second and only remaining question is whether the 
defendant’s instructions should have been given. As abstract 
propositions of law applied to a proper case, they were doubtless 
correct. If the fraudulent debtor alone had been the party con- 
testing the right of a creditor by attachment to maintain such a 
suit, these instructions would have been very appropriate. But 
here the assignee is the party claiming the property, and.in such 
case it must not only be shown that the conveyance was fraudu- 
lent as to the assignor, but that the assignee participated. in the 
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fraud, or accepted the trust with knowledge or information of the 
fraud of his assignor. There is no evidence in this record to 
warrant such an inference. 

If there was any evidence connecting the assignee with the 
fraud, this court could not undertake to pass upon its sufficiency. 
That would be a matter alone for a jury. Here it is not a ques- 
tion of the sufficiency of the evidence, but there is a total want 
of evidence on which to base the instructions. | 

Judgment affirmed. The other judges concur. 





Crry, To use or Louis McGratu e¢ a/., Respondents, v. JAMES 
CLEMENS, JR., Appellant. 


1. Streets — Improvements — Assessment of benefits for, how proportioned. 
— The assessment for street improvements should be made in the proportion 
which the whole frontage of any particular lot bears to the entire work. 

2. Streets — Improvements — Taxes for, not enforceable till entire contract is 
completed. — Under the supplement to the charter of the city of St. Louis, 
approved January 18, 1860, assessments against adjoining property-owners 
for street improvements cannot be made, nor can the special tax-bills therefor 
be enforced, till the contract for the improvement is fully completed. By the 
**work” mentioned in the provision referred to, is meant all work named in 
the contract. The above law is not distinguishable in principle from that 
relating to sewers. (City of St. Louis, to use of McGrath, v. Clemens, 36 
Mo. 467, overruled.) And the reason of this rule is plain; for, ¢. g., the 
grading of a single lot or block, instead of that of a whole street, may be an 
injury and not a benefit. ; 

8. Streets — Improvements — Action on taz-bills — City not a real party. - 
In an action on a special tax-bill for street improvements, brought by a con- 
tractor to the use of a municipal corporation, the city is not the real party to 
the record, and no judgment can be rendered against it in such an action. 


Appeal from St. Louis Circuit Court. 
A. M. Gardner, for appellant. 


The second instruction asked by defendant and refused is as 
follows: ‘‘If the defendant sustained any damage from the way 
in which the city contracted for or directed the work to be done, 
or from the unskillful and improper manner in which the work in 
question was done, then defendant is entitled to recover such 
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damages as may have accrued therefrom, as fully and completely 
as if the city was the plaintiff.” 


C. G. Mauro, for respondents, relied on City, to use, ete., 
v. Clemens, 36 Mo. 467. 


Waener, Judge, delivered the opinion of the court. 


This was a suit upon certified special tax-bills for the cost of grad- 
ing, macadamizing, guttering and curbing O’Fallon street, between 
Twenty-fourth and T'wenty-fifth streets, in the city of St. Louis. 
The contract entered into between the city engineer and the 
respondent was to grade, macadamize, gutter and curb all that 
part of the street lying between Twenty-fourth street and Pratte 
avenue; but the work was only completed between Twenty-fourth 
and Twenty-fifth streets, adjoining the property of the appellant, 
when ‘it was stopped, and the engineer made out and certified the 
special tax-bill in question, charging the appellant with the pay- 
ment of the work done. When this case was here before, the 
point was raised that the bills could not be lawfully made out till 
the whole work provided for in the contract was completed. (St. 
Louis v. Clemens, 36 Mo. 467.) But the objection was over- 
ruled, and it was adjudged that the right to charge the property 
with the lien did not depend upon the completion of the whole 
work contracted for, but only upon the completion of the work 
which was charged against the property of the defendant ; that in 
this respect the act under which the proceeding was had differed 
from the act concerning sewers. We are now asked to review 
that case as far as that point is concerned, and re-examine the 
question. Whilst we are always reluctant to interfere with 
adjudged cases which have become established precedents, still, 
if mistakes have been committed, we will rectify them, provided 
no property rights are impaired. Upon the prior hearing of the 
case in this court, the point now under consideration was sum- 
marily disposed of, and received very little attention, as there 
were several others which were deemed of more importance. 

The provision in the charter giving the city power to pass an 
ordinance for making special assessments against property-hold- 
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ers, reads as follows: ‘‘ Whenever any of the above-mentioned 
work ” (referring to street improvements ) ‘‘ shall have been fully 
completed. under authority of ordinances, the city engineer, or 
other officer having charge of the work, shall compute the cost 
thereof, and assess it as a special tax against the adjoining prop- 
erty fronting upon the work done, and each lot of ground shall 
be charged in proportion to the frontage thereof, with the costs 
of constructing, reconstructing and repairing the intersection of 
the next adjoining street, alleys or other public highways, in such 
manner as the said officer shall deem just and equitable.” (Sup- 
plement to city charter, approved January 16, 1860.) 

Two points are now made: first, in reference to apportioning 
of the tax; and, second, that the bills could not be made out and 
collected till the entire work was completed. Where an enact- 
ment provided that the improvement should be apportioned and 
charged to the adjoining property by the city engineer according 
to the front feet of each owner, and that the amount so appor- 
tioned should constitute a special tax on the property and be paid 
by the owner, we held that the proper construction of the law was 
that the amount should be apportioned and charged to each lot 
separately, according to its respective front. (Fowler v. City of 
St. Joseph, 37 Mo. 228.) It was obviously never intended that 
the assessment should be made @nd the property charged for the 
work done on its front. But the property must bear its just pro- 
portion to the whole work according to its frontage. Any other 
construction would be unequal and unjust, and contrary to the 
theory of supposed benefits which support and uphold these laws. 
Grading in front of a given piece of property may be a damage 
instead of a benefit, and it will not be presumed that the prop- 
erty-holder should be obliged to pay for the whole work -that 
causes his damage. The assessment should be made in the pro- 
portion which the whole frontage of any particular lot bears to 

.the entire work. : 

Upon a more special and particular examination of the charter, 
I am of the opinion that the assessment could not be made and 
the special tax-bills enforced till the entire contract was com- 

pleted. The language of the law is that, whenever any of the 
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work shall be fully completed, the engineer or other officer having 
charge shall compute the cost thereof and assess it as a special 
tax. By the ‘‘ work” mentioned, I think is included all the work 
in the contract. Iam not able to see any substantial difference 
between this law and the act respecting sewers, referred to by the 
learned judge who wrote the opinion when the cause was in this 
court before. Any other construction, it seems to me, would be 
subversive of the rights of those who own property, and cast 
upon them a burden when they receive no corresponding benefits. 
Whilst the grading of a street or any considerable portion 
thereof will be advantageous to adjoining proprietors, it will 
frequently happen that grading a single lot or block will be 
greatly prejudicial to it, and render it almost inaccessible. Such, 
it is contended, was the case here. If the work can be stopped 
in such a situation, and the owner be made to pay for it, he 
would be compelled to pay for an injury instead of a benefit. 
But the-act rightfully interpreted will bear no such construc- 
tion. It follows, therefore, that the first and third instructions 
refused by the court, which the defendant asked, should have 
been given. The second instruction refused was rightfully 
refused ; the city was not the real party to the record, and no 
judgment could have been rendered against it in this action. 
The other instructions given for both plaintiff and defendant 
submitted the case fairly. 

The other judges concurring, the judgment will be reversed 
and the cause remanded. 





Hannipal Bripez Company, Respondent, v. Bertaa H. Scuav- 
BACKER ef a/., Appellants. 


1. Eminent domain — Bridge approaches — Appraisement of land — Verdict 
of commissioners may be set aside by Circuit Court.—The finding of com- 
_ missioners appointed to appraise land to be condemned for approaches toa 
bridge, 1s not conclusive upon the Circuit Court; but on written exceptions, 
filed by either party, the court may re-examine the evidence, and, if the 
verdict of the commissioners was wrong, may set it aside.” (Wagn. Stat. 
828, 3 4.) 
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Appeal from Hannibal Court of Common Pleas. 


Carr, for appellants, cited Pacific R. R. Co. v. Chrystal, 
25 Mo. 544; Louisiana Plank Road Co. v. Pickett, zd. 535; 
Cadmus v. Central R.R. Co., 2 Vroom, 179; Hannibal & St. 
Jo. R.R. Co. v. Rowland, 29 Mo. 337. 


Thos. H. Bacon, for respondent, cited Holmes v. Arundel, 
8 Beav. 303, 305. 


Buss, Judge, delivered the opinion of the court. 


The plaintiff instituted, in the Court of Common Pleas of the 
city of Hannibal, proceedings under the statute to condemn 
property to be taken for an-approach to their bridge across the 
Mississippi. Part of defendant’s property was embraced in the 
petition, and it is situated under a high rock bluff, which at that 
point approaches near the river. The whole property consisted 
of a brewery, malt-house, horse-power to force the water from 
the river to the brewery, and other appurtenances. The brewery 
lies in and against the bluff, while the other buildings are upon 
other lots across a road called Craig’s alley, and nearer the river. 
The petition embraced only the lots upon which the malt-house, 
pump, ete., were situated, and those lots alone were taken. In 
reporting their appraisements to the court the committee made a 
special statement in regard to the brewery; in substance, that there 
is a malt mill-and horse-power upon the lot taken for the use of 
the brewery ; that the water from the Mississippi is forced under 
Craig’s alley to the brewery for its use; that the building of the 
railroad over the lots will so interfere with them that those appur- 
tenances to the brewery will have to be removed west of Craig’s 
alley in order to operate the brewery, and recommending that 
defendants be paid $600 in addition to the price of the lots taken 
for the injury to the brewery. This amount the court ordered to 
be paid them. 

The defendants’ counsel objected to the report, and offered 
evidence to show that the malt-house, horse-power and pump on 
the lot taken east of Craig’s alley were essential to the brewery, 
and that it could not be operated without them; that they had 
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been so connected since 1857, until torn down by the plaintiff ’s 
agent when commencing to cut down the grade; that the west side 
of the alley extends to the base of the rocky bluff 150 feet 
high, the brewery lot extending up the side of the bluff; that the 
brewery is partially built into the bluff, the rock having been 
excavated at great expense ; that there is no room to build a malt- 
mill, horse-power and stable on the brewery lot without excavating 
a large amount of rock; that the bridge company have graded 
their track opposite the brewery seven feet below the alley and 
the brewery; that it has been impossible for defendants to operate 
the brewery since plaintiff took possession of the property attached 
to it, and they have been obliged to abandon it. He also offered 
to show that, since the death of her husband, defendant Barbery, 
the widow, operated the brewery at a profit of $2,800 annually, 
for the benefit of herself and the minor heirs of her husband; 
that before the property was interfered with it was worth $14,000 
as a brewery, but it is now rendered useless for that purpose, and 
is not worth over $2,000 for any other; that the rock could not 
be excavated for a malt-mill, etc., except at a ruinous expense ; 
that she will be driven to purchase another site for a new brewery 
or abandon the business ; and other facts showing the great injus- 
tice done the defendants by the appraisement. 

The court refused to hear any evidence upon the subject, but 
treated the finding of the commissioners as conclusive, and its 
action in this respect is the principal matter for consideration. 

Section 4 of the act concerning appropriations of lands, etc. 
(Wagn. Stat. 328), provides that ‘‘the report of said commis- 
sioners may be reviewed by the court in which the proceedings 
are had, on written exceptions filed by either party in the clerk’s 
office,” etc., ‘and the court shall make such order therein as 
right and justice may require, and may order a new appraisement 
upon good cause shown,” etc. 

The proceedings under this statute are in derogation of the 
common law and of the general right of every one to have his 
rights passed upon by a common-law trial. The provisions of 
the act should be construed strictly against those who avail them- 
selves of them, and liberally in favor of those to be affected by 
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them. The section above quoted gives the court ample power to 
review and correct the action of the commissioners, and this 
supervisory power is by no means confined to technical errors. 
In clothing corporations with the right to take private property 
against the will of the owner, the most scrupulous care should be 
observed to see that no injustice is done him. In making those 
great improvements in which the public at large are interested, 
the grant of this power is believed to be necessary, but it is only 
to be exercised in subordination to the superior right of property 
in the owner. To treat the opinion of commissioners sent out 
to view and assess the value of property as conclusive, is to place 
their finding higher even than a verdict of a jury, who, with their 
attention confined to a single case, have patiently listened to all 
the evidence and allegations of the parties. If obviously mis- 
taken, their verdict may and should be set aside by the trial 
court, although the law gives no such general supervisory power 
as is given by this statute over the action of the commissioners. 
The court should have heard the evidence, and, if the facts 
appeared as claimed, should have exercised the ample power 
given it by the statute. This is not a common-law proceeding, 
and the court is not hampered by the technicalities urged by the 
plaintiff’s counsel. Under the facts as offered to be shown, 
the property of this widow and her family, upon which they 
depended for a living, is rendered useless. The compensation 
awarded was merely nominal. The commissioners made the mis- 
take of supposing that the brewery could still be operated by a 
moderate expenditure, and upon these matters the court refused 
to hear evidence. For the error of the court in this regard, its 
orders, so far as the amount of compensation to defendant is 
concerned, will be reversed and the cause remanded for further 
proceedings in regard to such compensation. The other judges 
concur. 
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City or St. Lovurs, Respondent, v. Henry D. Lavennm, 
Appellant. 


1. Revenue — Power of taxation may be delegated — Language used must be 
concise. — The power of the State to tax all professions is unquestioned ; and 
the State may delegate the authority, but the delegation should be made in 
clear and unambiguous terms. 

2. Statute, construction of —General and particular words — Rule as to. — 
It is an established rule of construction, where general words follow particu- 
lar ones, to construe the power as applicable to the things or persons par- 
ticularly mentioned. 

8. Attorneys at law—License tax invalid — Charter—Rule ejusdem generis.— 
The charter of the city of St. Louis, approved March 4, 1870, provided 
(art. 111, 3 9) that the mayor and city council should have power to license 
‘auctioneers, grocers, merchants, retailers, hotels, * * * hackney car- 
riages, omnibuses, carts, drays and other vehicles, and all other business, 
trades, avocations or professions whatever.” The profession of “law” 
was not specifically enumerated in the section. Held, that under said pro- 
vision the city council of St. Louis had no power to pass an ordinance levyjng 
a tax on attorneys at law. The rule is, where general words follow particular 
ones, to construe them as applicable only to persons or things of the same 
general character or class. And in the case mentioned, the profession of law 
was not ejusdem generis, and could not be embraced in the purview of the 
act. 


Appeal from St. Louis Circuit Court. 
R. E. Rombauer, for appellant. 


I. Corporate powers, especially the power of taxation, will be 
strictly construed, and cannot be claimed unless clearly within 
the limits. of the charter; any doubt or ambiguity must be 
resolved against the corporation and in favor of the public. 
(Cool. Const. Lim. 195; Clark v. Davenport, 14 Iowa, 495, 
500; Savannah v. Hartridge, 8 Ga. 23; Beatty v. Knowles’ 
Lessee, 4 Pet. 152; Minturn v. Larue, 23 How. 485; Grand 
Rapids v. Hughes, 15 Mich. 54; Sprague v. Birdsall, 2 Cow. 
419.) 

II. The general clause ‘‘ and all other business, trades, avoca- 
tions or professions whatever,” following the special enumera- 
tion, must be construed as applicable to the persons particularly 
mentioned, and persons ejusdem generis. (Sedgw. Stat. and 
Const. Law, 423; Sandiman v. Breach, 7 B. & C. 99, 100; 
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Kitchen v. Shaw, 1 Nev. & P. 794-5; Reed v. Ingram, 3 Ell. 
& Bi. $00; United States v. Irvin, 5 McLean, 179; Chapman 
v. Forsyth, 2 How. 202; Peate v. Dicken, 1 Crompt., M. & 
R. 147.) . 

III. In ascertaining the intention of the law-givers, the fact 
that obscure professions, numbering but a few members, are 
expressly selected for taxation, while the profession of lawyers— 
a profession, as the agreed case finds, very numerous and well 
known — is omitted, ought of itself be deemed as controlling. 








E. P. McCarty, for respondent. 


I. There is but one question in this case, namely, whether 
the ninth paragraph of article m1 of the city charter confers upon 
the city of St. Louis power to tax the profession or calling of 
lawyers residing and practicing within its limits. (Sess. Acts 
1870, p. 464, par. 9.) It is admitted by the agreed case that 
the profession as followed by appellant is a ‘‘ business profes- 
sion,”’ and respondent submits that by the above act the Legisla- 
ture meant to confer the power to tax all such—that is, all 
‘*business professions whatever.” This is the language of the 
act, the fair, natural meaning of the words used; and this, when 
unambiguous — and there is no ambiguity here — is the absolute 
guide to the legislative intent. (54 Penn. St. 86, 180; Broom’s 
Leg. Max. 503.) 

II. Any construction which does not interpret the act as mean- 
ing a grant of the power of taxation, not only over the subject- 
matters of the special enumerations, but over such other profes- 
sions, avocations or callings as are distinctly ‘‘ business profes- 
sions,”’ ‘* business avocatious,” etc., fails to give effect to the 
entire language used. For it is noticeable that the word ‘‘ busi- 
ness” is used adjectively as describing the professions, etc., 
other than those enumerated, that may be taxed. The interpreta- 
tion contended for by respondent would be to give the same effect 
to this paragraph, and that only, that it would have if this adjec- 
tive were stricken out. It renders a potential qualifying term 
unmeaning. I submit that no word can be construed as unmean- 
ing and surplusage, if a construction can be legitimately found 
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which will give force to and preserve all the words of the statute. 
Effect must be given to the entire language used. (Leversee v. 
Reynolds, 13 Iowa, 310; Rawson v. State, 19: Conn. 299.) 

IIf. A comparison of this act with the former charter shows the 
object of the section to be the increase of the subject-matters of 
taxation for municipal purposes, and the construction must be 
with reference to and in furtherance of this object. (The People 
v. Dana, 26 Cal. 11.) Nor is there anything in the rules invoked 
by appellant — namely, that corporate grants should be strictly 
construed, and that general words following specific enumerations- 
are to be construed as applicable to the persons mentioned and 
persons ejusdem generis—that properly applied changes the 
interpretation of the section in controversy. 

IV. There is no material difference between corporate grants 
and other statutes, in the principles of construction, as to the 
intent of the Legislature. (United States v. Winn, 3 Sumn. 211 ; 
Foster v. Blount, 18 Ala. 689; 1 Gallis, 117; 19 Conn. 299.) 

V. The doctrine of ejusdem generis, or noscitur a sociis, 
is applicable only where not only there are general words following 
special enumerations, but also where there is no language in 
the statute indicating the use of the general words with reference 
to any thought other than that contained in the preceding special 
words. (Littlefield v. Winslow, 19 Me. 894; Foster v. Blount, 
18 Ala. 689; Grumley v. Webb, 44 Mo. 458.) In the case at 
bar, the Legislature, after passing from the special enumerations 
by using the word ‘‘ business ”” as an adjective, introduces itself 
a qualification of the general words, and thus negatives the pre- 
sumption that the general words were used with reference only to 
the preceding special enumerations. 

VI. Even if it be assumed that these concluding general words 
are applicable only to persons ejusdem generis, as those spe- 
cially enumerated, the result of this case is not altered. The 
special enumeration covers the most opposite callings. Nothing 
can be affirmed as common or generic to all or a majority of the 
special enumerations, except it be that they in each case consti- 
tute a distinctively ‘* business trade,” or ‘‘ business profession,” 
as distinguished from officers, judges, ministers or laborers, and 

86—voL. XLIX. 
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the like. The reason of the rule that limits the scope of general 
words in such cases, limits them only by the generic idea that runs 
through the enumerations. The application of the rule in most 
if not all of the adjudications is to cases where the enumerations 
belong to some general class, where something can be affirmed as 
common to all, and thus showing the mind to have been occupied 
with this generic idea. The subsequent sweeping terms are 
simply presumed (nothing contrary appearing in the language 
used) to have been used with reference to the same general 
thought, as in Chapman v. Forsyth, 2 How., U. S., 208; 18 
N. Y. 228; 2B. & A. 596; 3 Ell. & Bl. 898 ; 9 Wall. 343. 


Waener, Judge, delivered the opinion of the court. 


This case comes here for review on an appeal from the Crimi- 
nal Court, where the defendant was found guilty and a fine was 
assessed against him. The facts in the case are agreed upon, and 
by them it appears that the defendant is a practicing lawyer in 
the city of St. Louis, and that, while practicing his profession, 
he neglected and refused to pay a license tax imposed by an ordi- 
nance of the city upon all lawyers before they were allowed to 
practice or engage in their professional business. 

There is but one question presented by the record, and that is 
whether the city possessed the authority to pass the ordinance 
compelling lawyers to pay the tax before they could pursue their 
professional employments. Unless there is a legislative grant in 
the city charter conferring the power, it does not exist; for, with 
the exception of certain incidental powers which are necessary 
to carry out express grants, the charter itself must furnish the 
measure of authority to be exercised. The power of the State to 
tax all professions is unquestioned (State v. Simmons, 12 Mo. 
271), and the State might delegate the authority, but it should 
be done in clear and unambiguous terms. 

The charter under which the city authorities proceeded in im- 
posing the tax, provides as follows: ‘‘ The mayor and city coun- 
cil shall have power within the city, by ordinance not inconsistent 
with any law of this State, to license, tax and regulate auction- 
eers, grocers, merchants, retailers, hotels, boarding-houses, ten- 
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ement-houses, office buildings, public halls, public grounds, 
concerts, photographers, artists, agents, porters, runners, drum- 
mers, public lecturers, public meetings and shows, real estate 
agents and brokers, horse and cattle dealers, beer-houses, patent- 
right dealers, inspectors and gaugers, stock-yard proprietors, 
examiners of titles, conveyancers, mercantile agents, insurance 
companies, banking or other corporations or institutions, street 
railroad cars, hackney carriages, omnibuses, carts, drays and all 
other vehicles, and all other business, trades, avocations or pro- 
fessions whatever.” 

It is claimed that under the concluding clause, which gives the 
power to tax ‘‘all other business, trades, avocations or profes- 
sions,” the city had full authority to pass the ordinance in ques- 
tion, and that the tax therein levied is valid. 

It is an established principle of construction that where general 
words follow particular ones, the rule is to construe the former 
as applicable to the things or persons particularly mentioned. 
(Sedgw. Stat. and Const. Law, 4238; Grumley v. Webb, 44 
Mo. 444.) 

By this is meant simply that the law should be construed 
according to the apparent intention of the Legislature, to be 
gathered from the language used connected with the subject of 
legislation, so that its terms shall not be extended by implication 
beyond the legitimate scope or import of the words used. San- 
diman v. Beach, 17 Barn. & Cress. 96, illustrates this doctrine, 
and, moreover, is a case in point here. In that case the action 
was assumpsit to recover the expense of hiring a post-chaise to 
convey the plaintiff to a certain place, the defendant who had 
ecntracted to take him in his stage-coach having failed to do so. 
For the defendant it was contended that the contract was illegal 
and against the statute, because it was to be performed on the 
Sabbath. But Lord Tenderden, C. J., in delivering the unani- 
mous opinion of the Queen’s Bench said: ‘‘ It was objected that 
the plaintiff in this case could not recover because the contract, 
for the breach of which the action was brought, was to have been 
performed on the Sabbath day, and that it could not legally be 
performed on that day. But, upon looking into the statute (3 
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Car. 1, c. 1, and 29 Car. 2, c. 7), upon which the objection was 
founded, we are of the opinion that this case does not come within 
them. * * * By the first of these, the 38 Car. 1, c. 1, it was 
enacted that ‘no carrier, with any horse, nor wagonman, with any 
wagon, nor cartman, with any cart, nor wainman, with any wain, 
nor drover, with any cattle, shall, by themselves or any other, 
travel on the Lord’s day ;’ and by the 29 Car. 2, c. 7, that ‘no 
tradesman, artificer, workman, laborer, or other person or persons, 
shall do or exercise any worldly labor, business or work of their 
ordinary callings, upon the Lord’s day.’ It was contended that 
under the words ‘ other person or persons’ the drivers of stage- 
coaches are included. But where general words follow particular 
ones, the rule is to construe them as applicable to persons ejus- 
dem generis. Considering, then, that in the 3 Car. 1, c. 1, car- 
riers of a certain description are mentioned, and that in the 29 
Car. 2, c. 7, drovers, horse-courses, wagoners and travelers of 
certain descriptions are specifically mentioned, we think that the 
words ‘ other person or persons’ cannot have been used in a sense 
large enough to include the owner and driver of a stage-coach.” 

In the present case the charter specifically enumerates the 
classes of persons intended to be taxed, and the sweeping words 
~ “all other business, trades, avocations or professions,” we do 
not think can be made to include persons not of the same generic 
character or class. In specifying and enumerating the trades and 
professions to be taxed, it was intended to limit the taxation to 
them or to persons engaged in similar trades or occupations. If 
it had been designed to tax lawyers, which, as the agreed case 
finds, number over three hundred in this city, it is unaccountable 
that they should have been omitted in the enumeration, whilst 
other professions comprehending but a few persons are expressly 
referred to and selected. To give the words ‘‘ all other business, 
trades, avocations or professions” the meaning contended for 
would give the city the power of taxation by license over nearly 
every laborer. I am of the opinion that the Legislature had no 
such intention in view. 

The judgment will therefore be reversed. The other judges 
concur. 
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ALLAN B. Penpieton, Plaintiff in Error, v. Betmont Perkins 
AND Tue City or St. Louts, Defendants in Error. 


1. Equity, bill in— Equitable garnishment. — Where a debtor has absconded 
so that judgment cannot be obtained against him. and has no property in the 
State subject to attachment, but has money in » city treasury belonging to 
him, it may be reached by bill in equity, in the tirst instance, without a pre- 
vious judgment at law, and without showing fraud or any other recognized 
ground of equitable jurisdiction. And the fuct that cities are not liable 
under the statutory garnishment, will not protect them from such proceed- 
ing in equity. 


Error to St. Louis Circuit Court. 


Buss, Judge, delivered the opinion of the court. 


The plaintiff presents a bill in equity to compel the city of 
St. Louis to pay a debt due him from defendant Perkins, charg- 
ing that Perkins has absconded, so that judgment cannot be 
obtained against him; that he is insolvent and has no property 
in the State subject to attachment, but that there is money in the 
city treasury belonging to him. The city demurs to the petition, 
and judgment is rendered against the plaintiff on the demurrer, 
and the case comes here upon error. Three questious are pre- 
sented: 1. Will a creditor’s bill lie to subject a fund or chose 
in action of the debtor, without showing fraud or some other 
recognized ground of equitable jurisdiction? 2. Will it lie in 
favor of the plaintiff in this case without first having obtained 
judgment and issued execution? 8. Will it lie against the city? 

The remedy given judgment creditors in Missouri by the garn- 
ishment act, so superior to and ordinarily superseding equity 
proceedings, has made the first question with us a new one. Yet 
in other States, even in the absence of a statute authorizing it, 
courts of chancery lend their aid to enable such creditors to 
subject property and funds, including choses in action, to the 
satisfaction of the judgment, when they cannot be reached by 
execution, and when the execution cannot be otherwise satisfied. 
In the absence of fraud, trust, mistake or some other recognized 
source of original chancery jurisdiction, these ancillary proceed- 
ings have not been looked upon favorably, but parties have been 
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referred to statutory remedies, and sometimes the relief has been 
altogether denied. A leading case is Hadden v. Spader, 20 
Johns. 554, heard in the New York Court of Errors, before the 
adoption of the revised statutes making provision for petitions 
of this kind. Mr. Justice Woodworth pronounced the leading 
opinion, and held that funds and stocks belonging to the debtor 
and debts due him could be reached by an equity proceeding on 
behalf of the judgment creditor, notwithstanding they were not 


, purchased, nor the debts created by means of property fraudu- 


lently withdrawn from the reach of the creditor. Justice Platt 
wishing to limit the extent of the jurisdiction to cases of fraud, 
Chief Justice Spencer expressly assented to the broader view of 
Woodworth, and it is presumed the affirmance of the judgment 
below was based upon that opinion. Afterwards, in Donovan v. 
Finn, 1 Hopkins Ch. 59, Sanford, Chancellor, gave an elaborate 
opinion, declining to be governed by the views of Woodworth 
and Spencer in Hadden v. Spader, and adopting that of Justice 
Platt. This discrepancy of views is supposed to have caused 
the revisors of 1828 to incorporate a provision in the revised 
statutes, giving the Court of Chancery the broad jurisdiction in 
aid of execution claimed for it in Hadden v. Spader. But with- 
out resorting to the statute, the views of Chancellor Sanford did 
not remain unquestioned ; but in 1829, in Edmonston v. Hyde, 1 
Paige, 637, the chancellor held that any species of equitable 
property of the debtor, including debts due him, might be 
reached to satisfy a judgment; and afterwards, in Tarbell v. 
Griggs, 3 Paige, 207, he remarks that ‘‘it has been frequently 
decided that this section of the revised statutes (the one above 
referred to) is not introductory of a new principle, but is only an 
affirmance of what was considered by the court of dernier resort 
the legitimate jurisdiction of the Court of Chancery previous to 
the adoption of the revised statutes.” In Bigelow v. Congrega- 
tional Society, 11 Verm. 283, Judge Williams refers approvingly 
to the general doctrine of Hadden v. Spader, and it is expressly 
adopted in Williams v. Hubbard, Watkins Ch. 28. In most of 
the States this subject is regulated by statute, and their decisions 
are hence without force with us. 
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The affirmation of the proposition that a judgment creditor, 
who has exhausted every ordinary means to satisfy his judgment, 
should have the aid of the court, in analogy to its ancient chan- 
cery jurisdiction, to reach his debtor’s funds, whether fraudulently 
withdrawn or concealed or not, seems to be necessarily inferred 
from the main object of chancery jurisdiction — to furnish a rem- 
edy when the strict rules of legal practice fail. Creditors ordina- 
rily invoke its aid to pursue the effects of their debtors that are 
fraudulently withdrawn from their reach. But a debtor may be 
a money-lender and be accumulating wealth, without having 
expressly withdrawn property from the reach of execution, and 
in the absence of our statutory remedies he might defy his cred- 
itors unless chancery could subject his credits. The chancellor, 
in Donovan vy. Finn, admits that, under his view, the common law 
has furnished no relief in a case of this kind, and denies the 
maxim that ‘‘ there is no wrong without a remedy.” 

Secondly, are there any circumstances that will authorize relief 
without a judgment? Scott v. McMillan, 1 Littell, 302, was a 
bill to set aside a fraudulent conveyance made by a debtor, and 
was filed before the indebtedness was reduced to judgment. The 
court held the ordinary rule to be that before a creditor could 
proceed in chancery to reach his debtor’s property he must first 
establish his demand at law; but that, as in that case, when the 
debtor was absent from the country so that no judgment could be 
obtained, the creditor should be allowed in the first instance to 
apply to equity for relief. This case is referred to and its doctrine 
affirmed in Kippen v. Glancy, 2 Blackf. 356. 

Peay v. Morrison’s Executors, 10 Gratt. 149, was ‘‘ an attach- 
ment in equity to subject certain real and personal estate to the 
payment of the plaintiff’s debts, for which no judgment had been 
recovered against Austin Peay.”? Morrison’s executors were plain- 
tiffs below, and Peay was a non-resident; and the court held that 
for that reason the court had jurisdiction to proceed with their 
equitable attachment, notwithstanding the claim against Peay, 
which was altogether a personal one, had not been reduced to 
judgment. 

In Farrar v. Haselden, 9 Rich. Eq. 331, the Court of Appeals 
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in Equity of South Carolina recognizes as the practice of that 
State that where a debtor is absent, leaving property, equity will 
grant the creditor relief against the property, although ‘‘ he may 
have taken no steps to recover or establish his demand at law, 
because the law afforded no process by which he could make his 
debtor a party in court.” 

In Greenway v. Thomas, 14 Ill. 272, the court dismissed a 
creditor’s bill because the plaintiff had a legal remedy by attach- 
ment, but admitted his right to relief without judgment when 
the debtor has absconded, if there is no remedy, and for want of 
such remedy. 

Pope v. Solomon, 86:Ga. 541, was a creditor’s bill against an 
absconding debtor, and was sustained, although no judgment had 
been obtained, because the court did not think, under the circum- 
stances of that case, that the remedy by garnishment ‘‘ would 
have been as complete and effectual as in a court of equity.” 

It seems thus to be satisfactorily settled upon authority that 
when the debtor has absconded, so that no personal judgment can 
be obtained against him, and there is no statutory proceeding by 
which his property can be reached, a creditor’s bill will lie in the 
first instance, and from the necessity of the case. It is analo- 
gous to a proceeding to subject the equities of a deceased debtor, 
or to satisfy a debt from a specific equitable fund, as to enforce 
a lien, in neither of which cases is a personal judgment required. 
(O’Brien v. Coulter, 2 Blackf. 421; Russell v. Clark’s Heirs, 7 
Cranch, 89.) 

In most of the cases above cited, fraudulent practices were 
charged upon the debtor, as they are in a general way in the case 
at bar; but I have chosen to consider the question as divested of 
that element further than it adheres to all cases where a debtor 
possesses a fund from which he can satisfy his creditors, but 
absconds without having done so. This is in itself fraudulent, 
in a sense, although no conveyances may be made or other con- 
trivances resorted to with design .to cheat and defraud. (Heath 
v. Page, 63 Penn. St. 124.) 

But, thirdly, the more difficult question arises whether the city 
can be subjected to this proceeding. Our garnishment act (§ 3) 
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exempts municipal corporations from its operation, and it is 
claimed that, upon the principle that equity follows the law, they 
should also be exempt from creditors’ bills or garnishments in 
equity. Municipal corporations, in this regard, are classed with 
sheriffs, tax-collectors, administrators, etc., who hold as trustees, 
and would be exempt without the statute. So it had been held, 
before this enactment, that towns and cities could not be gar- 
nished for a sum due an officer as part of his salary. (Fortune 
v. St. Louis, 21 Mo. 239; Hawthorn v. St. Louis, 11 Mo. 59.) 
Public policy forbids creditors from thus stepping in between the 
city and its public servants ; and the statute, in seeking to pre- 
vent any future attempt in that direction, went much further, and 
included all kinds of liabilities, so that a debtor’s funds, if in 
the hands of a municipal corporation, are placed beyond the 
reach of his creditors by statutory garnishment. There is no 
reason why a city, for an ordinary liability unconnected with its 
present public service, or the prosecution of its public works, 
should not, like private corporations, be held to answer a gar- 
nishment process. But the prohibition is general, and creditors 
like the present plaintiff are deprived of the usual remedy against 
their absconding debtors, if the latter have been sharp enough to 
place their funds in the city treasury. Upon what principle 
should this fact also deprive them of the equitable remedy they 
would possess if the garnishment process were unknown to the 
law? So far from that, it is the foundation of their right to 
relief. The maxim that equity follows the law has no such 
application ; otherwise, in most cases where legal remedies fail, 
equitable relief would be cut off. The court, in analogy to the 
former relief in chancery, would disregard the letter of the 
statute forbidding garnishment, but would conform to its spirit 
and refuse to interfere when the reason for the prohibition 
existed. Perhaps the object of the prohibition was to leave the 
matter to another forum —to one whose remedies are more flexi- 
ble than ordinary judgments —so that, whatever the relief, it may 
be consistent with public policy, and may be given in view of the 
debtor’s relation to the city. 
To deny the relief sought would permit the debtor to withdraw 
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property from the State which equitably belongs to his creditors. 
It is the policy of all States to protect home creditors, and in 
pursuance of this policy, and in absence of any other remedy, I 
think this proceeding should be sustained. The judgment will 
be reversed and the cause remanded. The other judges concur. 


——_ —_>—__— 


Wiu1am A. Gorpon, Respondent, v. Peter S. Bruner, 
Appellant. 


1. Set-off — Recoupment — Counter-claim.— Under the term counter-claim is 
included what was before known as matter of set-off and recoupment. 

2. Actions — Conversion — Tort may be waived, etc.—In case of the conversion 
of personal property, where the same has not been sold by the wrong-doer, 
but still remains in his hands, the owner may waive the tort and sue as for 
goods sold and delivered. 

In suit on a note given by the vendor of land for the purchase-money, 
defendant may recoup the value of a crop taken from the land by the vendor 
after sale. 

8. Practice, civil — Set-off and recoupment — Distinction between.— The dis- 
tinction between set-off and recoupment is now important only from the fact 
that the former must arise from contract, and can only be used in an action 
founded upon contract; while the latter may spring from a wrong, provided it 
arose out of the transaction set forth in the petition, or was connected with the 
subject of the action. ' 

4. Recoupment — Affirmative judgment may be given defendant in.— Under 
the present code, defendant may recover a balance found to be his due, as well 
by recoupment as by set-off. 


Appeal from Perry Circuit Court. 


Nicholson, Killian § Gordon, for appellant, cited in argu- 
ment Schubart v. Harteau, 34 Barb., N. Y., 447; Signot v. 
Redding, 4 E. D. Smith, N. Y., 285; Waterm. Set-off, § 6; 
1 Vans. Pl., 2d ed., 554; Austin v. Feland, 8 Mo. 809; Waterm. 
Set-off, § 286; Grand Lodge v. Knox, 20 Mo. 433; McIlvaine 
v. Harris, 20 Mo. 457; 4 Kent, 549; 1 Nash, 104, § 13. 


Robinson § Johnson, for respondent, cited in argument Sly- 
back v. Jones, 9 Ind. 470; Buarhyte v. Hughes, 33 Barb. 320; 
Waterm. Set-off, ete., 154-5, 149, 150, §§ 124-5; 49 Ill. 90; 
48 Ill. 408; 42 Ill. 500; 8 Gill, 227; Barb. 320; Pratte v. 
Menkins, 18 Mo. 158. 
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Butss, Judge, delivered the opinion of the court. 


In an action upon a promissory note for $1,000, the defend- 
ant, by way of counter-claim, sought to set-off or recoup the 
value of a crop of corn taken by the plaintiff from his farm. It 
appears that the plaintiff conveyed the farm to the defendant 
without reserving the growing crops, and afterward harvested a 
crop of corn without his consent. It also appears that plaintiff 
is a non-resident, and unless the defendant can recover in this 
manner he is without present remedy. 

Under the statutory term ‘‘ counter-claim” is included what 
was before known as a matter of set-off and recoupment, and it 
is admitted that damages for a trespass cannot be set off against 
a contract. Our statute in regard to counter-claims makes no 
change in this regard in the law as it existed before. Hence, 
unless the liability for taking the corn can be treated as arising on 
contract, the defendant cannot avail himself of it as a set-off 
proper. . 

It is, I believe, not disputed that when there is a conversion of 
personal property, and that property has been sold and converted 
into money, the owner may ratify the sale by suing the wrong- 
doer as for money had and received for his use. But where the 
property has not been sold -but still remains in the hands of the 
wrong-doer, there is difference of opinion, and there have been 
conflicting decisions upon the question whether the owner may 
waive the tort and sue as for goods sold and delivered. 

In Massachusetts, in Jones v. Hoar, 5 Pick. 285, to which there 
is a note to a former opinion, reviewing the English cases, it was 
held that no contract could be implied unless the goods were sold 
and converted into money; and the same doctrine was held in 
Pennsylvania in Willett v. Willett, 3 Watts, 277, and in Morri- 
son v. Rogers, 2 Ill. 817. But such has not been the uniform 
ruling. In Putman v. Wise, 1 Hill, N. Y., the court holds 
(p. 240) that ‘* according to the well-known right of election: in 
such cases, the plaintiffs might have brought assumpszt as for 
goods sold and delivered against those who had tortiously taken 
their property.”? To this the reporter, Mr. Hill, adds a note 
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reviewing the cases, and disapproves the doctrine of Jones v. 
Hoar. (See Hill v. Davis, 3 N. H. 384; Stockell v. Watkins’ 
Adm’r, 2 Gill & J. 326, there cited.) 

The question was early brought before this court, and it was 
distinctly held that the owner of personal property may bring an 
action as upon contract against a for’ feasor. (Floyd v. Wiley, 
1 Mo. 480.) ‘It does not lie in the mouth of defendant,”’ says 
the court, ‘‘ to say that he is a trespasser.”” The same case was 
again heard (zd. 643), and the doctrine affirmed by it was also 
acknowledged in Johnson v. Strader, 8 Mo. 359. 

It may be treated, then, as the doctrine in this State, that 
one who has converted to his own use the personal property 
of another, when sued for the value of that property as sold 
to him, will not be permitted to say in defense that he obtained 
it wrongfully. 

The distinction between set-off and recoupment is now import- 
ant only from the fact that the former must arise from contract, 
and can only be used in actions founded upon contract ; while the 
latter may spring from a wrong, provided it arose out of the trans- 
action set forth in the petition, or was connected with the subject 
of the action. The answer may be somewhat ambiguous as to 
whether the pleader intended to set up his claim as a set-off or by 
way of recoupment. If the former; it should have alleged a sale 
of the corn; and though the defendant might deny the sale and 
ownership of the plaintiff, he could not defend by showing that he 
was a fori feasor. If the latter, it should show that the act 
complained of was ‘‘ connected with thé subject of the action ;” 
and although before the adoption of the code it could only go to 
reduce the amount of the claim, a defendant now may recover 
any balance found to be his due, as well by recoupment as set- 
off. (Hay v. Short, anée, 149.) 

In Grand Lodge v. Knox, 20 Mo. 438, it is held that one who 
is sued for the purchase-money of land may recoup damages 
arising from the removal of fixtures by the seller. The defend- 
ant charges that the note sued on was given for the purchase- 
money of land, that the growing crop passed by the deed, and 
that the plaintiff, without his consent, removed the crop, and he 
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seeks to recover the value of the crop so removed. We think he 
is entitled to do so by way of recoupment, and even if the answer 
were ambiguous, it should not have been stricken out, but made 
more definite. For the error of the court in striking it out, the 
judgment should be reversed. 

I see no necessity for the application made to the equity side 
of the court, and the questions raised by such application will not 
be considered. The cause will be remanded for trial under the 
counter-cluim. The other judges concur. 


a 
> 





t 
Tue State oF Missourt, Respondent, v. Gzoraz Dusots, 
Appellant. 


1. Criminal law — Possession of burglarious tools after commission of crime 
— Proof touching, withdrawal of.—In an indictment for burglary, proof 
showing that burglarious tools were found in the trunk of defendant eight 
days after commission of the felony, in connection with other testimony show- 
ing his guilt, is competent; and where the evidence aliunde is ample to con- 
vict, the withdrawal of such proof from the jury is not an error of which the 
defendant can avail himself. 


Appeal from St. Louis Criminal Court. 


Voullaire, for appellant. 


Baker, Attorney-General, and C. P. Johnson, Circuit Attor- 
ney, for respondent. 


ApaMs, Judge, delivered the opinion of the court. 


The defendant was indicted and tried for burglary and grand 
larceny. It was admitted that the burglary and larceny had been 
committed, but defendant denied that he was the guilty party. 
It was shown that the door of the house where the burglary and 
larceny were committed had been broken open with burglarious 
tools. As part of the evidence to identify the prisoner as the party 
guilty, the State gave evidence that burglars’ tools were found in 
a trunk belonging to the defendant, or in his possession, with some 
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of his clothes in it. These tools were found there eight days 
after the crime was committed, and were produced in court and 
shown to the jury. The defendant objected to this evidence, but 
the court permitted it to be given. After the case was closed, 
the court, by instruction, withdrew all the evidence regarding the 
burglars’ tools from the jury. There was ample evidence before 
the jury to identify the defendant as the guilty party without 
referring to the burglars’ tools. The withdrawal of this evidence, 
if it had any effect at all, was in favor of the defendant. In our 
view of the case this evidence was, in the first place, properly 
admitted, and its withdrawal was an error of which the defendant 
cannot complain. : 

The defendant also objects that one of the jurors was rendered 
incompetent by reason of the illness of his wife, which occurred 
during the trial, and in support of his motion for a new trial, 
filed the affidavit of this juror. This affidavit, however, instead 
of proving the incompetency of the juror, shows that his mind 
was perfectly clear, and that he was satisfied with the verdict. 
We have examined the record and find nothing in it to reverse 
the judgment. 

Judgment affirmed. The other judges concur. 





Tue City or Sr. Louis, Respondent, v. MANUFACTURERS’ Sav- 
Ina@s Bank, Appellant. 


1. Revenue— Banks —Tazation, surrender of — Power to increase.— The 
charter of the Manufacturers’ Savings Bank of St. Louis declared that one 
per cent. of the net profits of the bank should be paid to the State, but con- 
tained no negative or restrictive words indicating any intention of the State 
to surrender the power of taxation if it saw fit to do so, Held, that clause 
of the charter referred to was a contract between the company and the State, 
but that an ordinance imposing a license in addition to the above one per 
cent. was not unconstitutional as impairing its obligation. The rule is that 
the Legislature has full power and control over the subject of taxation, and 
that this power will never be considered surrendered unless it is done 
expressly or by necessary implication in the charter itself. 

2. Revenue—Power of taxation, delegation of.—Where the Legislature has the 
power to tax an institution it may delegate that power to a city corporation, 

\ 
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Appeal from St. Louis Criminal Court. 
James Taussig, with Krum & Decker, for appellant. 


I. By the charter from the State the appellant, among other 
franchises, obtained the right to transact its business of banking 
in the city of St. Louis, and has thus a license from the State 
for that purpose. The city of St. Louis cannot exact a license 
fee or prevent the transaction of the business of the corporation 
without impairing the obligation of the contract made by the 
State. 

1. The charter granted by the State to the Accommodation 
Bank is a contract which is inviolable, and which requires no 
money consideration to support it. (Home of the Friendless v. 
Rowse, 8 Wall. 436.) 

2. But in the case at bar an express money consideration is 
reserved for‘the franchises granted. (Sess. Acts 1863, p. 154.) 

3. The contract thus made by the State gives the appellant 
the right to transact its business in St. Louis. The charter is 
a license from the State. (Chilvers v. The People, 11 Mich. 49, 
50; License Tax Cases, 5 Wall. 470.) 

4. The right and privilege thus acquired by the corporation 
from the State cannot be impaired by or burdened with a tax or 
license by a municipal corporation which is created by the State. 
(McCulloch v. Maryland, 4 Wheat. 316; Gordon v. Appeal Tax 
Court, 3 How., U. S., 150.) 

5. The State subjects all the property of the appellant to tax- 
ation under the general revenue law; the city also exacts from 
the appellant a tax on all its property ; the State also exacts from 
the appellant a separate license tax of one per cent. of its net 
earnings, and thus all species of property and rights owned and 
enjoyed by the corporation are fully taxed. The license now 
sought to be exacted would therefore be a double tax. (See Rev. 
Ord. of St. Louis, 1871, City Charter, art. m1, § 1, pp. 69-70 ; 
art. VI, p. 87.) 

6. If the city has a right to exact a license fee of $200 it 
may exact a license fee of $10,000, and may thus, in the shape 
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of the exaction of a license fee, prohibit and prevent the exercise 
of the franchise and privilege granted by the charter. (Brown 
v. Maryland, 12 Wheat. 439. ) 

7. The power to demand a license is always strictly construed 
against the municipality. (Chess v. Birmingham, 1 Grant, 438 ; 
Bennett v. Borrough, 7 Casey, 15; Philips v. Allen, 6 Wright, 
481.) 

Il. If the license sought to be exacted in this case is claimed 
by the city to be ‘‘ a tax for revenue” and not a ‘‘ police regula- 
tion,”’ or a ** fee for the exercise of the franchise,”’ then the case 
presents this feature, that under the provisions of the city charter 
and ordinances the city levies ‘‘ a tax for revenue”’ of one and a 
half per cent. on all the property of the appellant, and under the 
provisions of the ordinance relied on in this case the city levies 
** another tax for revenue ” in the shape of a license fee of $200. 
We submit, as an axiomatical proposition, that the city cannot 
tax the same property twice or in two different shapes. 


E. P. McCarty, for respondent. 


‘¢ A law which seeks to deprive the Legislature of the power to 
tax must be so clear, explicit and determinate that there can be 
neither doubt nor controversy about its terms or the consideration 
which renders it binding. Every presumption will be made against 
its surrender, as the power was committed by the people to be ex- 
ercised and not alienated.” (City of St. Louis v. Boatmen’s Ins. 
and Trust Co., 47 Mo. 156; Washington University v. Rowse, 42 
Mo. 308; see also Jefferson Branch Bank v. Skelly, 1 Black, 
U. 8., 436; Charles River Bridge v. Warren Bridge, 11 Pet. 547; 
Providence Bank v. Billings, 4 Pet. 561.) 


Waangr, Judge, delivered the opinion of the court. 


In pursuance of authority granted to it in its charter, the city 
of St. Louis passed an ordinance providing that no person or 
associution, corporation, or savings institution, should carry on 
the business of dealing in, buying or selling or discounting any 
kind of bills of exchange, checks, drafts, bank or promissory 
notes, etc., without a license for that purpose continuing in force. 
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The license required by the ordinance was to be issued to any 
person applying for the same, at the rate of $200 per year, and 
for every violation of the ordinance the party guilty was sub- 
jected to a fine of $200. The appellant continued to prosecute 
the business without taking out a license, and was proceeded 
against and found guilty, and fined accordingly. It is insisted 
that the appellant is relieved from complying with the require- 
ment of the ordinance on the ground that its charter exempts it 
from the proposed taxation. It is a bank chartered by the State, 
with its place of business in the city of St. Louis, and by the 
eighth section of the act incorporating it, it is declared that one 
per centum of the net profits of the bank shall be paid to the 
State for the use and benefit of the Missouri Institute for the 
Education of the Blind. This, it is contended, is a contract with 
the State, giving it the privilege of doing business on the pay- 
ment of that amount, and that the regulation of the city exacting 
the payment of an additional license is void. The act of incor- 
poration is undoubtedly a contract, but the corporation takes 
nothing by its charter except what is plainly, expressly and un- 
equivocally granted. The charter says that one per centum of the 
net profits of the bank shall be paid to the State. But there are 
no negative or restrictive words used indicating any intention of 
the State to surrender the power of increasing the rate if it saw 
proper to do so. 

Where there is an express contract created in the charter, 
any law materially interfering with its fundamental conditions 
would impair its obligation, and would therefore come within the 
meaning of the constitution and be entitled to its protection. 

But it is equally well settled that the Legislature has full power 
and control over the subject of taxation, and that this power will 
never be considered surrendered unless it is done expressly or by 
necessary implication in the charter itself. (City of St. Louis v. 
Boatmen’s Ins. and Trust Co., 47 Mo. 150.) 

The same principle that arises in this case was passed upon in 
The Bank of Easton v. The Commonwealth, 10 Barr, 442. There, 
by the charter, the bank was required to pay taxes at a fixed rate, 


and that rate was increased by subsequent legislation. It was 
87—voL. XLIX. 











578 ST. LOUIS. 


Shaw et al. v. tna Insurance Co. 








earnestly argued that the rate of taxation agreed upon in the char- 
ter implied a contract on the part of the State to claim nothing 
more. But it was held otherwise, on the ground that if such an 
exemption existed it must be the result of a deliberate intention, 
distinctly manifested, to relinquish this prerogative of sovereignty. 
The court declared that ‘‘ to give the act of incorporation such a 
construction would be a gross violation of the wholesome principle 
that an abandonment of the power of taxation is only to be estab- 
lished by clearly showing this to have been the deliberate purpose 
of the State.” 

The corporation is strictly confined to the power granted in its 
charter, and in all things else the authority which the State may 
exercise over its affairs is as full and ample as if it were an indi- 
vidual carrying on the same business. I conclude that if the State 
by a valid contract had alienated its right to further tax the appel- 
lant, then it would not have the power to delegate that right to the 
city. But as I think the power was retained and not surren- 
dered, it necessarily follows that it was competent to permit the 
municipality to exercise it. Entertaining these views, I therefore 
advise an affirmation of the judgment. 

Judgment affirmed ; the other judges concurring. 


~ 





Darwin L. SHaw anp Wriu1aM Lioyp. Appellants, ». Aira 
InsurRANCE Company, Respondent. 


1. Insurance — Consignee, insurance by — Insurable interest of, in goods for- 
warded — Instructions from consignor to insure.—A merchant to whom 
goods are consigned for sale on commission, with instructions from his 
principal to insure for his benefit, is bound to obey the instructions or indem- 
nify the consignor against any losses. And although usually he has no 
insurable interest in the goods further than the amount of his probable com- 
missions or profits, yet, in case of such instructions, he may protect himself 
against losses by insuring the whole property consigned ; and to this end he 
should be considered as insured for the full value of the property, and would 
be entitled to recover of the insurance company in case of loss. In such 
case the policy ought to inure to the benefit of the principal; and the agent 
or consignee ought to be treated as a trustee for the consignor, and the 
amount of the recovery should go to the principal. And in a suit upon the 
policy, in the name of the consignee, this may be shown in order to prove 
that he had an insurable interest as trustee for his consignor. 














MARCH TERM, 1872. 579 





Shaw et al. v. Atna Insurance Co. 





Appeal from St. Louis Circuit Court. 


Morris §& Peabody, for appellants. 


The plaintiffs’ assignorg having failed to insure the property 
in the name and for the benefit of plaintiffs, as ordered by plain- 
tiffs, became liable to them for a full value of the ice lost. 
(Sto. Agency, §§ 110, 111; 2 Pars. Marine Ins. 424-30, 
ch. 8; Ele v. French, 11 N. H. 356 ; Sanches ef al. v. Daven- 
port ef al., 6 Mass. 258. ) 

From the time plaintiffs’ assignors were ordered by plaintiffs to 
insure the property they had a pecuniary interest in its preserva- 
tion, by reason of their liability to plaintiffs in the event of a 
loss and their failure to cause the same to be insured, as directed. 
No property in the thing insured is required. It is enough if the 
insured is so situated as to be liable to loss, if it be destroyed by 
the perils insured against. And it is the same where the law 
creates that liability, as where it is created by some express con- 
tract about the property insured. (Herkimer v. Rice, 27 N. Y. 
163, 177: Lucena v. Crawford, 3 Bos. & Pul. 75; 2 Bos. & 
Pal. N. R. 294; 1 Pars. Marine Ins. 162-4,.ch. 5; Van Natta 
v. Mut. Security Ins. Co., 2 Sandf. 490.) 


L. Eaton, for respondent. 


A consignee not in possession has no insurable interest other 
than to the amount of his lien, if any. The amount of a con- 
signee’s insurable interest is that for which he has a lein. (1 
Phil. Ins., §§ 309-11; 2 Phil. Ins., §§ 1236, 1248-4; 2 
Smith’s Lead. Cas. 347; 2 Duer Ins. 104, 110; 13 Mass. 296 ; 
16 B. Monr. 242; 29 How., N. Y., 71.) And no lien or 
possession are averred or disclosed in this case. The averment 
that the consignees agreed to insure for the consignors, and 
failed to do so, amounts to nothing, except to show affirmatively 
that the alleged insurance was not for Shaw & Lloyd. It 
created no lien. If it gave an action to plaintiffs against 
Scherholtz & Klinesmith, that action must be purely personal, 
and not im rem. 
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Apams, Judge, delivered the opinion of the court. 


This was an action on a policy of insurance issued by defend- 
ant. The plaintiffs filed a second amended petition, to which the 
defendant demurred ; the demurrer was sustained and judgment 
given thereon against the plaintiffs, from which they appealed to 
the general term, where the judgment of the special term was 
affirmed, and the plaintiffs have appealed to this court. 

The petition substantially sets forth that the plaintiffs being 
the owners of five barges of ice, on the upper Mississippi river, 
consigned the same to Scherholtz & Klinesmith, of the city of 
St. Louis, to be sold by them on commission ; that the plain- 
tiffs ordered the consignees to have the ice insured, and that the 
consignees undertook the agency and agreed to have the ice 
insured for plaintiffs. Instead of insuring the ice in the names 
of the plaintiffs, they made the insurance in their own names, to 
indemnify themselves in case of loss, as they would be liable for 
such loss, having disobeyed the instructions of their principals in 
not procuring insurance in their names. One of the barges of 
ice was lost by a peril provided against, and the consignees 
assigned the policy to plaintiffs, and this suit was brought by them 
as assignees for the value of the lost cargo. The alleged ground 
of demurrer was that the consignees had no insurable interest 
in the ice. ; 

A consignee, as such, has no insurable interest in goods con- 
signed to him for sale on commission, unless it be to the extent 
of the commissions or profits he expects to derive from such 
sales. This he has a right to insure regardless of any instruc- 
tions from the consignor. But if he accepts a consignment with 
‘instructions from his principals to insure for their benefit, it 
becomes his duty to insure; and if he neglects to do so and a loss 
occurs, he is liable to them for the amount. The consignees, in 
the case under consideration, instead of taking out a new policy 
in the names of their principals, had the risk entered on their own 
policy in their own names, as a convenient mode of indemnifying 
themselves against such damage as they might suffer in not insur- 
ing in the names of their principals. I think they had the right 
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to thus protect themselves, and to this end they ought to be con- 
sidered as interested to the full value of the ice. (See Bartlett 
et al. v. Walter, 13 Mass. 297; Oliver v. Green, 3 Mass. 133 ; 
Herkimer v. Keil, 27 N. Y. 163.) 

After being ordered to insure, the consignees might have con- 
sidered themselves trustees for the consiguors and insured in their. 
own names for them. My impression is that in such case the 
‘* positive stipulation of the underwriter to pay the loss to the 
agent would never be rendered void by the inability of the party 
really assured to sustain an action on the policy in his own 
name.”? (See 2 Duer Ins. 7, § 6.) In such case the policy ought 
to inure to the benefit of the principal, and the agent or con- 
signee be treated as a trustee of an express trust, and the amount 
of recovery would go to his principal. But whether he is a trustee 
of an express trust or not, he is nevertheless a trustee for the 
consignor; and in a suit upon the policy, in the name of the con- 
signee, this may be shown in order to show that he had an insur- 
able interest as trustee for his consignor. The demurrer in this 
case ought to have been overruled. 

Judgment reversed and cause remanded. The other judges 
concur. 





_ Crry or Sr. Louis, Respondent, v. MarsHALL P. SAN@uINET, 
Appellant. 


1. Revenue—Real estate agent, license of—Ordinance—Constitution.—A gen- 
eral ordinance imposing @ license of $100 upon a real estate agent, and not in 
express terms repealing a prior general ordinance imposing a license of $50, 
is, under section 8, article m1, of the charter of the city of St. Louis, invalid. 

Appeal from St. Louis Criminal Court. 
Griffin & Smith, for appellant. 
McCarty, for respondent. 
Apams, Judge, delivered the opinion of the court. 


This was a proceeding commenced before the police justice of 
the city of St. Louis, for violation of city ordinance No. 7232, 
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for refusing to take out license as real estate agent. In that court 
judgment was rendered against the defendant for $25 penalty, 
from which he took an appeal to the St. Louis Criminal Court. 
Upon the trial of the case in the Criminal Court the city intro- 
duced and read the above ordinance, and it was admitted by the 
defendant that he had done business as a real estate agent as 
charged, without taking out a license under that ordinance. The 
ordinance referred to requires a license fee of $100 to be paid. 
The defendant introduced as evidence ordinance -No. 5,453, 
approved August 10, 1864, entitled ‘‘ Revenue,” and especially 
that part of it which provides ‘that there shall be levied upon a 
merchandise or real estate broker’s license $50.”? This latter 
ordinance was in existence when ordinance No. 7,282 was passed. 
The case was submitted to the court without a jury, and the court 
gave judgment against the defendant, from which he has appealed 
to this court. Ordinance No. 7,232 does not, in express terms, 
repeal the prior ordinance. Section 3 of article m1 of the city 
charter provides ‘‘that no special or general ordinance which is 
in conflict with general ordinances of prior date shall be valid or 
effectual until such prior ordinance, or the conflicting parts thereof, 
are repealed by express terms.” 

The only material question in the case is whether the two ordi- 
nances conflict or are inconsistent. They are both general ordi- 
nances, and, so far as real. estate agents are concerned, have 
reference to the same subject-matter, the object being to impose 
a license tax on such agents. In either case the amount of this 
tax is of the very essence of the law; one imposes a tax of $50 
and the other a tax of $100. These two amounts are manifestly 
inconsistent, and therefore the ordinances, in this respect, are 
inconsistent. In this view, under the charter, the last ordinance 
was invalid when this proceeding was instituted, and so remained 
until the first ordinance was expressly repealed, which, it seems, 
did not take place till 1871. 

The judgment is reversed. The other -judges concur. 
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Exiza O’FLanerty, Appellant, v. James C. Surron, Respondent. 


1. Dower, action for deforcement of — Mode of estimating damages — Yearly 
value if the land had been properly improved, etc.—In assessing the damages 
due a widow for the detention of her dower, it is the duty of the jury to find 
from the evidence in the cause what would have been the reasonable net yearly 
value of the land without reference to any improvements, after deducting the 
taxes, if the land had been reasonably used by the owner, and to allow plain- 
tiff one-third of the net sum. This rule imposes on the owner of the land the 
duty of making it reasonably productive, so that the widow shall obtain her * 
proportionate share, if any is due her, by fair management. It matters not 
whether the property has been actually used. The true criterion is, what 
would be the yearly value of the land if the property had been reasonably 
used by the party in possession holding the title. 


Appeal from St. Louis Circuit Court. 


Bakewell & Farish, for appellant. 


The dowress should have been permitted to show at what rate 
she could have rented the land had she been in possession from 
November, 1855, to date of injunction, with power to fence, clear 
and cultivate the land as lands in the neighborhood are used. And 
if she could have rented it in this way, lessee to pay taxes, for any 
annual sum on these terms, from year to year, her damages are 
the gross amount of this net annual rent for sixteen years that 
she has been deforced. She should have been allowed to show at 
what rate from year to year the land might have been leased with 
privilege to use it as the dowress in possession might have used it. 

Neither the case of Reilly v. Bates, 40 Mo. 471, or Thomas v. 
Mallinckrodt, 43 Mo. 67, or of Reilly v. Clamorgan, 15 Mo. 831, 
furnish any ground for the proposition that in estimating damages 
in dower, if it appear that the slightest expenditure of time, labor 
or money be required to make the property productive, no damages 
can be recovered by the dowress. 

In Riley v. Clamorgan, the Supreme Court decides that ‘‘ the 
yearly value of the widow’s dower is its net annual product, 
without the expenditure of money and labor by the heir or his 
assignees evidently, and as appears from the case itself. No 
property is productive without the expenditure of some money 








584 ST. LOUIS. 
O'Flaherty v. Sutton. 








and labor upon it by some one at seme time. In the case at bar 
we proposed, but were not allowed, to show what was the yearly 
value of the land in question, to rent it as it stood-at the death of 
the husband and has ever since stood, giving to the lessee the 
right to use‘it as the dowress — as we have shown — might, with- 
out waste, use it herself. This is its net annual product without 
the expenditure of ‘money or laber upon it by the dowress, or 
the heir or his assignee. 

In Reilly v. Bates, 40 Mo. 471, the trial below proceeded on 
a theory which the Supreme Court condemns. That theory was, 
that an amount of money equal to one-third of the yearly value 
of the premises must be paid to the plaintiff for her damages, to 
be fixed by ascertaining what the yearly rent would be if the lot 
has been improved and used by defendant so as to make it rea- 
sonably productive. 

The property in question was a vacant lot in the city. The 
Supreme Court held that the owner of an unimproved let in the 
city, especially a trustee of a married woman, which was the case 
presented te them, was not bound to improve the lot to make it 
bring in a revenue—a proposition to which we cheerfully assent, 
but which does not affect the pending cause. 

Thomas v. Mallinckrodt, 43 Mo. 67. was also a case of town 
lots. In that case the Supreme Court sustained the court below 
in instructing for the respondent, that ‘‘ the jury should find from 
the evidence before them the yearly net value of the land without 
reference to improvements, and after deducting taxes, if the same 
had been reasonably used by the owner,” which is all we need 
claim. Witnesses were asked what the vacant late were worth to 
rent, and there is no hint of any error in this. 


Cline, Jamison § Day, for respondent, relied upon Reilly v. 
Clamorgan, 15 Mo. 581; Thomas v. Mallinckrodt, 43 Mo. 58. 


Waensr, Judge, delivered the opinion of the court. 


This was an action commenced by the plaintiff to have dower 
assigned to her in a tract of land consisting of twenty acres, which 
was owned by her husband at the time of his death. Commission- 
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ers were appointed who set out to the plaintiff her proper portion, 
and their report was approved, and to that there is no objection. 
The tract was timbered land, and not inclosed or in cultivation. 
A jury was impaneled to assess the damages, and, under the 
instructions of the court, found a verdict for the defendant. The 
giving and refusing of instructions is assigned for error. 

The first instruction asked by the plaintiff and refused is, in 
substance, the same as the one which was condemned by this 
court in the case of Reilly v. Bates, 40 Mo. 468. 

The court, of its own motion, gave an instruction which we 
think covered the whole case and submitted the issue fairly. It 
told the jury that the plaintiff was entitled to recover damages 
for the detention of her dower, and it was their duty in assessing 
such damages to find from the evidence in the cause what was 
the reasonable net yearly value of the land without reference to 
any improvements, after deducting the taxes, if the same had 
been reasonably used by the owner, and to allow the plaintiff one- 
third of the net sum. 

This instruction is in exact conformity with the rule laid 
down in Thomas v. Mallinckrodt, 43 Mo. 58. It imposes on the 
owner of the land the duty of making it reasonably productive, so 
that the widow shall obtain her proportionate share, if any is due 
her, by fair management. But in the very pature of things the 
law could go no further. There is no rule by which the measure 
of improvements or productiveness could be fixed. 

Adaptability and circumstances must govern each particular 
case. It matters not whether the property is actually used. The 
true criterion is, what is the yearly value if the property had been 
reasonably used by the party in possession holding the title. 
This view was fairly taken, and I am unable to see that the court 
committed any error. 


Judgment affirmed. The other judges concur. 
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Tue State or Missouri, TO UsE oF ANsYL PHILLIPS, ASSIGNEE 
oF THE Itinoris River Packet Company, Respondent, v. 
Epwarp S. Rowss e¢ a/., Appellants. 

1. Revenue—Taxes—Lien on personal property—Lien will prevail over claims 
of creditors—Ezecution, how issued—Statute, construction of. —For payment 
of taxes on the personal property of a debtor, the State has an equitable lien 
which will prevail over the claims of creditors; and the lien is not discharged 
by an assignment of the property of the debtor for the benefit of creditors. In 
ease of such assignment the collector is authorized, under the statute (Wagn. 
Stat. 1188, 3 26), to seize and sell the property in the hands of the assignee. 
The spirit of the law will treat the property as pro hac vice the property of 
the assignor, and will not drive the State into equity to enforce its claim. 


Appeal from St. Louis Circuit Court. 
H. A. Clover, for appellants. 


I. It is unnecessary for defendant in this case to claim, and he 
does not, that the State has a preference over other creditors, for 
a debt due to it which arises ex contractu, and which is there- 
fore due to it in its corporate capacity. (6 Gill & J. 205, 
280.) 

II. In like manner it is unnecessary for him to claim that 
the State has a lien for unpaid taxes which would or should be 
preferred against a purchaser of personal property for a valuable 
consideration without notice. This would be a secret lien which 
would so embarrass the transfer of personal property as to pre- 
vent almost the transactions of men, and the law, moreover, does 
not give it. 

Ill. It is, however, insisted that debts which are due to the 
State as a sovereign, aad for the protection of both the citizen 
and property, are in the distribution of the estate of an insolvent, 
which is distributed through the machinery of the law of the State 
and to be preferred upon principle and reason ; for that, 

1. The State, not being named in the act concerning voluntary 
assignment, is not bound by it. 

2. That the assignee is not a purchaser, in that sense, for a 
valuable consideration without notice so as to deprive the State 
of its dues. 
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3. That the assignee takes the estate cum onere with the 
same right, and none other, which the assignee had. 

4. That it is the duty of the assignee to protect the property, 
and that the payment of taxes is part of the necessary expenses 
of executing the assignment itself, and to hold otherwise would 


be unreasonable. 


The assignee would be liable to suit by cred- 


itors for failing to pay taxes as breach of his duty, just as an 
administrator would at the suit of the representatives for same act. 

IV. That the collector had the right to enforce the payment 
of taxes in the manner pointed out by the law after the assignor 
had refused to pay. He had the same right and had imposed 
upon him the same duty as if the property had remained with the 


assignor. 


V. If he had not, the plaintiff could recover only nominal 
damages, as shown by the statement in this cause made by plain- 
tiff ’s attorney, as the only injury done which may so enforce the 
payment of the exact amount of taxes due to the State, and no 


more. 


S. M. Holliday, for respondent. 


The question in this case is, can a collector lawfully seize upon 
and sell personal property for taxes due by the assignor after that 
property has been assigned and delivered to an assignee for the 
benefit of all the creditors of the assignor, under the voluntary 


laws of the State of Missouri ? 


1. The collector can only ‘‘ seize and sell the goods and chat- 
tels of the person liable for the taxes, in the same manner as 
goods and chattels are or may be required to be seized and sold 
under execution issued on a judgment at law.” (Wagn. Stat. 
1188, § 26.) We have only to inquire what goods may be 
required to be seized and sold under execution issued on a judg- 


ment at law. 


2. Under an execution issued on a judgment at law, only the 
goods and chattels of the defendant at the time of the levy can 


be seized and sold. 
personalty in this State. 


A judgment at law has never been a lien on 
(Wagn. Stat. 607, § 23.) 
8. A voluntary assignment for the benefit of creditors com- 
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pletely divests the title of the property out of assignor, and trans- 
fers the legal title to the trustee and the equitable title to the 
creditors. (Gates v. Labeaume, 19 Mo. 17; Burr. Assign. 239; 
and see Valentine v. Decker, 43 Mo. 583.) 

The plaintiff insists that our statute makes this the only guide 
to the collector. Could the sheriff be required to seize and sell 
the property under an execution issued on a judgment at law? 

4, The assignment act is not void as to the State because she 
is not named therein. The maxim nudlum tempus occurit regi, 
as its terms import, was solely applicable to limitation laws, and 
was to prevent the loss of the State revenue by the negligence of 
public officers. (St. Charles County v. Powell, 22 Mo. 525.) It 
had no reference to assignment or other general laws. 

5. The State has no lien on personalty for taxes. There is 
no provision of our statute law making taxes a lien on personalty, 
nor is any such lien recognized in any of the provisions of our 
revenue law. It is the duty of the collector, first, to levy upon 
the goods and chattels of the tax debtor for all the taxes. If 
personalty is levied upon, it is for all the taxes due by delinquent, 
both on real and personal estate ; and when the property is sold, 
the proceeds must necessarily be applied to the tax-bill as a 
whole. No article of personalty can, under our law, be sold for 
the taxes due upon itself alone if the delinquent owes other taxes. 
Each tract of real estate can be held liable only for the taxes due 
upon itself. (Rice v. Powell, 44 Mo. 436; Parker’s Appeal, 5 
Barr, 390.) 

The law expressly provides that each lot or tract of land shall 
be held liable and be sold for all taxes assessed upon it, but there 
is no exclusion of equitable liens on the real estate. But there are 
no such provisions in regard to personalty. The tax on real estate 
is a direct charge upon the land itself, and is in proportion to its 
value. It is in the nature of an impost—a charge upon the thing 
itself. The tax upon personalty in our State is essentially differ- 
ent in this respect. It is more in the nature of a tax upon the 
person, the value of his personalty determining the amount of the 
tax. If the taxes were a lien upon personalty, in the absence of 
any statutory provisions on the subject, the principle could not 
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on any reasonable hypothesis be extended further than to make 
each piece of personalty liable for the tax on itself, no more. 
There is no reason why an article of personalty should be bound 
by a lien for the taxes due upon the real estate and upon the per- 
sonalty, any more than a piece of real estate should be bound by 
a lien for the taxes upon other real estate. 

Taxes are held to be alien on real estate from the time of 
assessment. If such were the law in regard to personalty, the 
restraint upon its sale would be well nigh continuous. Assess- 
ments are made as of the first of September in each year, and it 
is usually as late as the succeeding September before the taxes 
can be paid. We must not forget that the law makes it the duty 
of the collector to collect all the taxes by first seizing and selling 
the personalty ; it does not give the taxes on personalty any pref- 
ference or priority in the payment out of the proceeds of the sale 
of the personalty. So that if taxes are liens, or have any prefer- 
ence or priority upon the personalty, all taxes, both on realty 
and personalty, must be included ; there can be no separation or 
distinction in this regard, and a man’s personalty will be encum- 
bered with all his taxes from September in each year until they are 
paid in the succeeding September, and each separate piece of per- 
sonalty would be encumbered with all the taxes of its owner; and 
if there is any lien at all, it is good for five years to say the least. 

Taxes have never been regarded by the people of this State as 
a lien on personalty. There is not a sale of realty but the taxes 
are thought of and provided for, no matter how trifling in value 
the ground may be. There is not a sale of personalty, no matter 
how valuable it may be, wherein the question of taxes is ever 
thought of, mentioned, or provided for. (Anderson v. The State, 
23 Miss. 459.) 

In Illinois all the personalty of the tax-payer, in his hands at 
the time the collector receives the tax-books, is bound for the 
payment of taxes. (Gross’ Stat., ch. 89, p. 608, § 181; Hill v. 
Figley, 23 Ill. 418.) 

In Indiana a lien on personalty is expressly given by statute 
for taxes, ‘‘ which lien,”’ the statute says, ‘shall in nowise be 
affected or destroyed by any sale or transfer of any such personal 
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property.” (Ind. Stat. 1860, p. 100, § 113.) This statutory 
lien would certainly follow the property in the hands of an inno- 
cent purchaser. ‘I'he lien on real estate in Missouri follows the 
property in the hands of an innocent purchaser. If there is any 
lien on personalty the same result must follow. But if taxes are 
a lien on personalty, on what personalty are they liens, and for 
which taxes? (1) Is it only the personalty assessed? or, (2) Is 
it only that personalty that was assessed and remained in the 
hands of the tax-payer until the tax-bills were issued and given 
to the collector? or, (3) Is it all that personalty in the possession 
of the tax-payer at time of levy, as is the law in New York? or, 
(4) Is it all the personalty in the hands of the tax-payer when 
the bills were given to the collector? or, (5) Is it only that per- 
sonalty of the tax-payer that could be required to be levied on 
under an execution issued on a judgment at law? or, (6) Is each 
separate piece of personalty bound by a lien for the taxes due 
upon itself alone? or, (7) Is each piece of personalty bound by 
a lien for all the taxes due by the owner? My opinion is that the 
State has no lien upon personalty for taxes. (Anderson v. State, 
23 Miss. 459.) The State has no priority over other creditors in 
cases of voluntary assignments. The statute gives no preference. 
(Wagn. Stat. 154-6, §§ 21, 35.) The State has priority by 
statute in cases of assignment, in Connecticut, Florida, and some 
of the other States. (Gen. Stat. Conn. 1866, p. 437, § 135; | 
Thompson’s Dig. Laws of Fla., 417, § 5.) 

Even if the State had priority, it is lost by alienation by the 
assignment for benefit of creditors. (Anderson v. The State, 23 
Miss.; The State v. Bank of Maryland, 6 Gill & J. 205.) The 
United States has priority by statute, yet it is lost by a bona fide 
alienation. (Fisher’s case, 2 Cranch, 858; Thelussion vy. Smith, 
2 Wheat. 396.) An assignment in trust for creditors defeated 
the king’s priority. (3 Price, 6.) 

Even though the State had a priority, the only way she could 
have enforced it was to have proven her claim before the assignee, 
and had her priority enforced through him. (Wagun. Stat. 156, 
§ 35.) All the priorities could be easily enforced through the 
assignee. The priority of the United States is a right to prior 
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payment out of the funds in the hands of assignees, and does not 
prevent the property from vesting in them. (Canard v. Atlantic 
Ins. Co., 1 Pet. 386, 488; Canard v. Nicoll, 4 Pet. 303; Brent 
v. Bank of Washington, 10 Pet. 596.) In the case cited above 
of The State of Maryland v. The Bank of Maryland, the State 
endeavored to enforce her priority by action against the assignees. 
She did not attempt to ignore the assignment, as is attempted in 
this case. 

How is the State to enforce her priority allowed her by statute 
in the case of decedents? The claims must be presented for 
allowance and classification just as those of any other creditor. 
If she fail to present them, does she not lose her debt? All debts 
must be presented, allowed and classified except taxes, and these 
the statute expressly authorizes an administrator to pay without 
allowance. Only taxes can be paid without allowance. If their 
presentation for allowance had not been expressly dispensed with, 
would it not be necessary to present them for allowance the same 
as other claims? If it is necessary in cases of decedents to pre- 
sent the claims of the State to the court for allowance and classi- 
fication, even though the statute gives these claims priority, much 
more must we hold that in cases of voluntary assignment must 
the State present her claims for allowance to the assignee. The 
levying of taxes is solely a measure of statutory creation, and 
no means can be resorted to, to coerce their payment, other than 
those pointed out by statute. (City of Carondelet v. Picot, 38 
Mo. 125.) 


Buss, Judge, delivered the opinion of the court. 


The Illinois River Packet Company had for several years 
neglected to pay their taxes, although regularly assessed, and 
finally made an assignment under the statute to Ansyl Phillips, 
for the benefit of their creditors. Subsequent to the assignment 
the defendant Rowse, as taxscollector, seized and'sold a sufficient 
portion of the property so assigned to pay the taxes, which 
was bid in for the precise amount due, for the benefit of the 
assignees. ‘This suit was instituted against Rowse on his official 
bond, and the Circuit Court gave judgment against him. 
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It is admitted that the State has no express lien by statute 
upon personal property for taxes assessed against its owner on 
account of such property. Otherwise the property could be pur- 
sued wherever it might be found, though purchased for value 
without notice. In view of the enormous amount of property 
that escapes taxation altogether, and the consequent increased 
burdens upon those who honestly pay taxes, it may be a question 
whether a limited lien, considered necessary in most of the 
States, should not be created. But in the absence of such a lien 
the inquiry arises whether the obligation to pay taxes is not of 
such an imperative character as to make the claim of the State 
upon the property of the tax debtor paramount to that of other 
creditors. 

By the common law all debts due the crown were preferred to 
claims of private citizens. So far as taxes are concerned, every 
consideration requires that this rule be rigidly observed. The 
liability for them is not an ordinary one, and cannot be likened 
toa common debt. Their collection is vital to the enforcement 
of the law and the very existence of government, and I know of 
no authority that places the obligation to pay them upon a level 
with liabilities upon contracts. If the claim of the State were an 
ordinary one, such as might arise on behalf of an individual, the 
authorities cited might show that its priority was lost by the 
assignment, but the obligation to pay taxes can never be so con- 
sidered, although there may be no express statutory provision 
upon the subject. 

It is true the act concerning assignments does not, like that 
concerning administration, provide for such preferences, and for 
the reason that it does not, like the latter act, undertake to 
classify the liabilities, but uses the general term, ‘‘ according to 
their right,” in directing the payment of demands. (Wagn. Stat. 
156, § 35.) Had the statute, as in the administration act, 
classified the demands and omitted to give a priority to taxes, it 
would give color to the claim that the State intended to place this 
liability upon a level with others. But the omission to make any 
classification can receive no such construction. 

The claim of the State may be likened to an equitable lien— 
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one that is not actual and will follow the property into the hands 
of a bona fide purchaser for value, but still a geasz lien that 
attaches to the property until it encounters a higher equity. Such 
liens are not discharged by an assignment for the benefit of cred- 
itors. ‘* The prevailing rule now is that neither the assignee nor 
the creditors whom he represents are purchasers for a valuable 
consideration without notice, as against prior equitable liens. 
There must be some consideration passing at the time of the 
assignment, some new responsibility incurred, or some rights 
given up, to invest an assignee with this character.’’ (Burr. 
Assign., 2d ed., 484.) The author, on the same page, mistakes 
the spirit of our decisions when he says that ‘‘in Missouri 
assignees are treated as bona fide purchasers for valuable con- 
siderations,” and refers to Gates v. Labeaume, 19 Mo. 17. The 
consideration is sufficient to support the assignment as against 
the statute of frauds, and so it is held in all the States, but it is 
not such as to cut off equities that were good against the 
assignor. The assignee, so far, stands in his shoes. 

If the assignment does not divest the State of its claims, how 
shall it be enforced? Section 26 of the revenue act, under which 
the levy was made (Wagn. Stat. 1188), provides that collectors 
‘*shall have power to seize and sell the goods and chattels of the 
persons liable for the taxes, in the same manner as goods and 
chattels are or may be required to be seized and sold under 
execution issued on judgments at law, and no property shall be 
exempt,” etc. This provision (1) authorizes the collection of 
taxes by seizure and sule of goods, and (2) provides that they 
shall be sold as under common execution. Was the defendant 
authorized under it to seize and sell property in the hands of the 
assignee? The claim that they are no longer ‘‘ the goods and 
chattels of the person liable for the taxes ”’ is not without plausi- 
bility, and yet they are held for him, to be used in his interest, 
by one who holds, among other relations, that of an agent of the 
assignor, and the State has a prior claim upon them. Under these 
circumstances the spirit of the law would treat the property as so 
far the property of the assignor, and will not drive the State into 


equity to enforce its claim. This is not a case of a sale or mort- 
38—voL. XLIX. 
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gage for a consideration that would protect it from a secret or 
equitable lien, but the property is still that of the assignor, with 
the trust ingrafted upon it. If there is a surplus after paying the 
debts it goes back to him, and, in the interest of the public reve- 
nue, should be still treated as so far his as to be subject to the 
statutory provision for the collection of taxes. 

Counsel upon each side have presented many decisions of other 
States, but I have made no reference to them, as they are of 
necessity colored by the legislation of those States. I have seen 
none that tends to throw doubt upon the conclusions at which we 
have arrived, but, on the other hand, the spirit of all sustains it. 

The judgment must be reversed and the petition dismissed. 
The other judges concur. 





Tuomas JosEPH Yost! e¢ al., Respondents, v. THomas Lavenrax 
et al., Appellants. 

1. Undue influence — Donations to persons in relation of trust, etc. — Dona- 

tions to persons sustaining the relation of confidential friend and adviser of 


the donor, will be watched with great jealousy, and will be set aside on the 
discovery of the least fraud. Every presumption will be against them. 


Appeal from St. Louis Circuit Court. 
Bakewell & Farish, for appellants. 


Cline, Jamison § Day, and Chas. Jones, for respondents. 
Buss, Judge, delivered the opinion of the court. 


The plaintiff was an aged woman, the owner of a valuable farm 
of 148 acres in St. Louis county, and the mother of seven living 
children, of whom the defendant Margaret Laughran was the 
youngest. It is shown by the witnesses on both sides that she 
was an impulsive and somewhat capricious woman; that she 
possessed strong likes and dislikes, often changing their object, 
and was easily influenced by those who for the time being pos- 
sessed her confidence. In March, 1860, being then about sixty- 
six years of age, she conveyed in fee simple to the defendant 
Margaret the said farm, being all the real estate she possessed, 
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and the present proceeding is to set aside the conveyance upon 
the ground of fraud and undue influence. 

The petition charges that the plaintiff, being infirm and depend- 
ent upon others for the management of her business, and having 
a large amount of personal property, and as the sole legatee of a 
deceased son, having come into possession of a large amount of 
bonds, bills and notes, turned over to said Thomas Laughran all 
her business and the entire management of her farm ; that he and 
his wife came to live in the same house with her; by art and 
management obtained her confidence and a control over her, and 
obtained her signature to the deed spoken of by pretending that 
it was a mortgage to secure some advances made by him for 
improvements upon the place. ‘The petition is’ full, and charges 
this fraud in detail, and also that the deed was obtained by undue 
influence acquired by their relations. 

The charge of actual fraud, as laid, I do not find to be sus- 
tained. he plaintiff is very positive in her testimony that she 
did not design to convey the property, but the contradictory evi- 
dence is so conclusive that there can be little doubt as to her 
intention at the time. But the earnestness and apparent sincerity 
with which she asserts her ignorance of the true character of the 
transaction, impresses me with the frailty of her intellect and her _ 
great susceptibility to surrounding influence. The evidence, how- 
ever, establishes the fact that there was either fraud in regard to 
the consideration, or a total failure of it, so far as it was to be 
received by the grantor. Mrs. Yosti, according to the evidence 
submitted by defendants, only intended to give Mrs. Laughran 
the farm after her death, and had no idea of surrendering the 
control of it during her life. She was brought by Laughran to 
his conveyancer, and was told that she could not grant a rever- 
sion, but was advised to give a regular deed and take a life-lease. 
She executed and acknowledged the deed to Mrs. Laughran, left 
itwith Mr. Laughran and the conveyancer, and trusted the matter 
of the lease eutirely to him. Laughran, it appears, executed the 
lease in Ais own name, and while the deed to his wife was 
recorded, the lease was withheld from record, and does not appear 
ever to have been delivered. 
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Taking the defendants’ own version of the transaction, this was 
a fraud upon her, although they may never have intended to dis- 
turb her possession. Laughran was acting as her general agent 
at the time, and even if that fact of itself did not affect the trans- 
action, he was bound to the most scrupulous good faith. He had 
no right against her will to make her a mere pensioner, to throw 
her upon the charity of her children. And yet such was the effect 
of the transaction. He testifies that he gave her the lease, but 
she denies it, and circumstances support her statement. 

After their disagreement, and she had found -out the deception 
practiced upon her, or had repented of her act, a son of Mrs. 
Yosti called in Judge Thomas, a neighbor, to help settle their dif- 
ficulties. One of her complaints was that Laughran had promised 
to give her a deed, but would not do it. Her version is that she 
had reproached him with the fraud in obtaining the conveyance, 
and he had promised that the land should be deeded back, while 
he claims that she only referred to the life-lease. Mr. Thomas 
testifies that during their altercation she said to Laughran, ‘‘ You 
know you promised to make me deed.” ‘‘ Well,” he said, ‘I 
will make it at a proper time.”” He never made it, whether it 
was to be a lease or a reconveyance, and thus the transaction 
was not completed as to a material part. 

Mrs. Yosti died after the commencement of this suit, and 
defendants now claim that, as she has had the enjoyment of the 
farm during her life, it does not matter whether she had a lease 
or not. But she made the conveyance upon an express condition, 
and trusted defendant Laughran as her agent, to see that the 
condition was complied with. That trust he betrayed, and thereby 
took a greater estate than she ever intended ‘to grant. She had, 
then, a right to repudiate, as she did, the whole transaction, and 
seek to be restored to her own. 

Another objection to this deed arises from the relation of the 
parties. Counsel claim that the confidential and fiduciary rela- 
tion afterward created did not exist until long after its execution, 
and that nothing can be presumed against it in consequence of 
such relation. But the evidence shows that it had existed for more 
than a year. Laughran became Mrs. Yosti’s son-in-law in De- 
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cember, 1858. She at once made him her agent for the transac- 
tion of her business. She was sole legatee and executrix of a 
deceased son, and there were on hand notes, etc., uncollected, 
amounting to some $30,000 or $40,000, which had been in the 
hands of Lewis, one of her sons. These notes, etc., he was 
directed to turn over to Laughran, and when he suggested that a 
receipt should be taken, she forbade it, saying that he was honest, 
etc. Laughran was doing business and living in town, but in 
June, 1858, his wife went home to her mother. He testifies that 
he went out about twice a week, but other witnesses say he went 
home every afternoon and returned in the morning, and that he 
spent his Sundays there, which was all natural. During this 
. time, and before he left town entirely, and before the deed was 
executed, he took general charge of the farm, made improve- 
ments, and everything seemed to be in his hands. 

In March, 1860, the deed was executed, and it was not until 
the spring of 1861 that he gave up his office in town and spent 
his whole time upon the place. Until the spring of 1860 Lewis 
had worked upon it, but a coolness had sprung up between him 
and his mother after Laughran’s marriage, and he was then 
almost driven from the place. Without going into details, it 
appears from the testimony of all, strangers as well as mem- 
bers of the family, that from their first acquaintance Laughran 
acquired a controlling influence over Mrs. Yosti; that he became 
her confidential friend, agent and adviser; that she trusted him 
in everything, and did nothing without him; that her heart was 
turned against the rest of the family, and all her affections cen- 
tered upon Laughran and wife; and that this state of things 
existed before as well as after the execution of the conveyance. 
This is precisely the relation spoken of in the books as so seriously 
affecting transactions in favor of the agent and adviser, and that 
compels him always to act in the interest of the person whom he 
represents and over whom he has acquired the ascendency. 

But this is not all. There is evidence tending to show that this 
preference of Margaret was brought about by arts so often suc- 
cessful in entrapping the weak. Witnesses speak of his flatteries, 
‘* his blarney,”’ of his unusual and assiduous attentions and kind- 
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ness, of his monopolizing her society, of his-religious devotions 
to win her confidence, and of her alienation from her children, 
which they all attribute to his influence. And further, Mrs. Doll, 
one of the daughters, testifies to a proposition he made to her to 
obtain the farm between them. It was divided into what was 
cuiled the homestead and McClure place, and she swears that he 
said, ‘I could get the McClure place for you and the homestead 
for me; I can work it through.”” He said all he wanted was for 
them to say so, and he could fix it up in black and white, but she 
and her husband declined to have anything to do with it. 

This conversation Laughran denied, and we might consider it 
not proved, or perhaps improbable, had it not been followed by 
his success in obtaining a conveyance of the whole to his wife. 
Also, there is significance in the fact that the conveyance was 
concealed from the other children, and until accidentally discov- 
ered upon the record about three years after. Stress is laid upon 
the fact that when Laughran married, Mrs. Yosti, as executrix 
of her son, was indebted to her daughter Margaret in about the 
sum of $4,000, being part of her interest in her father’s estate, 
which was held by her deceased brother as guardian; and it is 
urged that the conveyance of the farm was in consideration of 
such indebtedness. But its siguificance vanishes when we con- 
sider the fact that this amount has been largely overpaid by col- 
lections made on behalf of Mrs. Yosti, so that the deed was simply 
one of gift, and if she was made to believe that she owed her 
daughter, that of itself was fraudulent. 

I shall not attempt to review the authorities or discuss the 
questions of law suggested by the facts of this case. They have 
been so often considered by this court, and especially of late in 
Garvin’s Administrator v. Williams, 44 Mo. 465, and in Cad- 
wallader v. West, 48 Mo. 483, and in well-considered and elabo- 
rate opinions, as to render it quite unnecessary. 

It may not be that Laughran was wholly incapacitated from 
receiving a donation from Mrs. Yosti, but such donations will not 
only be watched with great jealousy, but will be set aside upon 
the discovery of the least fraud. Every presumption is against 
them, and I do not find in the present case that this presumption 
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is repelled by the facts. It is true the defendants testify that it 
was a perfectly free donation, and that it was promised before 
Mrs. Yosti came under Laughran’s influence ; but that is repelled 
by the testimony of Mrs. Yosti herself, and is not sustained by 
any considerations of probability. 

There was a large family. Not one of the children had received 
anything from their mother. She proposes to give everything to 
one, but the gift is not perfected until more than a year after the 
husband had become the sole agent — the keeper, as it were — of 
the donor, until she had become prejudiced against her other 
children, and then made under circumstances that of themselves 
threw suspicion upon the transaction. This important fact cannot 
be founded alone upon the testimony of the recipients of the gift 
where contradicted by the other party. 

But Mrs. Laughran was the recipient of the gift, and shall she 
suffer from the acts of her husband? Aside from the considera- 
tion of the husband’s interest, and the fact that the gift is for him 
as well as her, even if a stranger, she should not be benefited by 
a fraud, either in fact or in law. She does not suffer; she takes 
her equal share, and the law presumes that but for the improper 
conduct of her husband she would never have received more. 

This subject is discussed by Lord Eldon in Huguenin v. Basely, 
14 Ves. Jr. 273, who quotes approvingly, on p. 289, the remarks 
of Hardwicke and C. J. Wilmot in Bridgman v. Green, 2 Ves. 
627. The latter says: ‘‘ There is no pretense that Green’s 
brother or his wife was a party to any imposition, or had any 
due or undue influence over the plaintiff; but does it follow from 
thence that they must keep the money? No. Whoever receives 
it must take it tainted and infected with the undue influence and 
imposition of the person procuring the gift.” 

The Circuit Court set aside the conveyance, and its action will 
be affirmed. The other judges concur. 

















600 ST. LOUIS. 





Holmes et al. v. Shepard. 





Cuar.otts Hoimes ef al., Appellants, v. Exmau H. Sueparp, 
Respondent. 

1, Landlord and tenant—Re-valuation of property at fixed periods—Forfeit- 
ure.— Where, by the terms of a lease, the rent was to be fixed every ten years 
by a re-valuation of the property by appraisers — one to be appointed by the 
two parties in interest, and they to choose a third in case of disagreement — 
if, at the time of re-valuation, some of the parties in interest can make no 
appointment, being minors, the other party in interest cannot proceed ex parte 

- to an appraisement, but the old rent will continue, and a forfeiture will be 
prevented by tendering that amount. 

2. Equity — Conditions in lease, owing to causes not contemplated, impossible 
to fulfill.— When, from causes not contemplated by the parties, the condi- 
tions of a lease can be carried out only by the assistance of a court of equity, 
the party suffering thereby is the only one who can apply for such aid. 


Appeal from St. Louis Circuit Court. 
E. Casselberry and 4. Hamilton, for appellants. 


The defendant was not authorized to proceed ex parte in the 
appraisement. (Peters v. Newkirk, 6 Cow. 103 ; Elmendorf v. 
Harris, 23 Wend. 631-2; Ryder v. Jenny, 2 Robertson, N. Y., 
58, 70; Caldw. Arb. 119, 120-1; Merrifield v. Cobleigh, 4 Cush. 
184; Wray v. Rhinelander, 52 Barb. 566; Anderson v. The City 
of St. Louis, 47 Mo. 479.) When from any want of foresight 
of the parties, or other mistake or accident, there would be a 
failure of justice, it is the duty of a court of equity to supply 
the defect or furnish the remedy. (Quick v. Siuyvesant, 2 Paige, 
84 ; Chase v. Barrett, 4 Paige, 148 ; Douglass v. Viele, 3 Sandf. 
Ch. 439, 448 ; 1 Sto. Eq. 78, note 4; Backus’ Appeal, 58 Penn. 
186, 194; Swift v. Larrabee, 31 Conn. 225, 237.) An infant 
cannot bind himself by a submission of his rights to arbitration, 
nor can this want of capacity be cured even by the chancellor, 
unless: there is a suit pending in which the infant is a party. 
(Jones v. Payne, 41 Ga. 23; Bill. Awards, 34; 1 Am. Lead. 
Cas., 5th ed., 300 ef seg.; Perry Trusts, 52.) 


Glover §& Shepley, for respondent, cited Brown v. Haines, 
12 Ohio, 1; 2 Sto. Eq. 100, § 771; Kendall v. Almy, 2 Sumn. 
293 ; Rogers v. Saunders, 16 Me. 97; Lewis v. Woods, 4 How., 
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Miss., 86; Stevenson v. Danlap, 7 Monr. 142; Tyl. Inf. 158, 
172, §§ 108, 119; Scott v. Houghton, 2 Vernon, 560. 


ApaMs, Judge, delivered the opinion of the court. 


The defendant leased to Jotham Bigelow, Jr., for fifty years, 
a lot of ground in the city of St. Louis. By the terms of the 
lease, the rental of ‘the ground for the first ten years, ending the 
12th of April, 1870, was to be $1,280 per year, payable in equal 
quarterly installments of $320 each, on the 12th day of July, 
October, January and April. For the second period of ten years, 
that is, from the 12th day of April, 1870, to the 12th day of 
April, 1880, a sum equal to six per centum per annum on the 
valuation of the demised premises, exclusive of the buildings, 
was to be paid as the rent, which valuation, by the terms of the 
lease, was to be fixed and determined by the parties on the first 
Monday of April, 1870, in case they should be able to agree on 
the same ; but in case they should fail to agree thereon, then each 
of them was to procure the attendance of one disinterested free- 
holder of the city of St. Louis, a resident citizen, who should come 
near the southeast corner, between the hours of twelve and one 
o’clock of the Tuesday following said first Monday of April, 
1870, and there and then assess the value of the demised prem- 
ises at a fair valuation thereof. If the two disagreed they were 
to select an umpire, etc. 

There was a clause in the lease to the effect that the words 
‘* party of the first part,” or ‘‘ party of the second part,” or 
‘<lessor,”’ or ‘* lessee,” as used in the lease, should mean said 
parties or persons respectively, and their heirs and assigns and 
legal representatives. After the lease was made, and long after 
the expiration of the first ten years, the lessee, Bigelow, sold and 
assigned the premises and leasehold to Robert Holmes, the ances- 
tor of the plaintiff, who died in August, 1863, leaving the plain- 
tiffs the heirs and distributees of his estate. It was admitted that 
final settlement of the estate of Robert Holmes had been made in 
the Probate Court of St. Louis county in March, 1869. Some of 
the plaintiffs are still minors and joint owners of the leasehold 
estate with the other plaintiffs. 
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On the 10th of April, 1870, without any effort to agree with 
the plaintiffs or any of them, and without notice to them, the 
defendant proceeded to appoint two appraisers to value the leased 
premises, and these appraisers accordingly made their valuation 
and delivered a copy of the same to the parties. The valuation 
as made by these assessors was $39,620.33. This suit was 
brought to have this appraisement declared fraudulent and void 
as to the plaintiffs, and to have the rent of the second period of 
the term fixed under the direction of the court as a court of equity. 
On the trial of the case many witnesses were examined as to the 
value of the ground, none of whom put the valuation low enough 
to reduce the rent below the amount agreed to be paid for the first 
ten years. 

The plaintiffs, as distributees of Robert Holmes’ estate, on final 
settlement of that estate, became the assignees of this leasehold 
estate within the meaning of the terms of the lease, and, as such, 
they or their tenants had the actual possession of the premises. 
This of itself ought to have put the defendant on inquiry as to 
who were the assignees. The terms of this lease required that 
there should have been an agreement or a disagreement between the 
parties as to the valuation before either could resort to appraisers 
to fix the value. In this case some of the assignees were minors 
and could not give their assent or dissent, or make the required 
agreement or disagreement, so as to enable the lessor to proceed 
ex parte with the appraisement. It is true the minors became 
part owners of the leasehold, with the obligations and conditions 
attached thereto, and in order to prevent a forfeiture the rent 
must be paid according to the terms of the lease. If the valua- 
tion has not been fixed, or if the alleged valuation made by the 
appraisers is void, then the presumption would be that the rate 
of rent for the first ten years would still continue, and the par- 
ties could relieve themselves of any forfeiture by tendering that 
amount as it fell due. 

Although the minors are subject to the obligations of the lease 
so far as the paying of rent is concerned, they have no ability, 
and the lease can give them no ability, to make the agreement 
required, or dissent therefrom before the appointment of apprais- 
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ers; nor are they joint obligors in that sense of the term which 
would warrant their co-obligors to act for them. The obligations 
resting on them are imposed by the law and not by contract. 
Under this view of the case, such an accident or contingency 
unforeseen by the original parties to the lease had happened as 
would warrant a party injured thereby to resort to a court of 
equity for redress, and to have a proper valuation made under 
the direction of the court so as to fix the rate of rent that would 
be binding on all the parties. We are satisfied that the valuation 
or assessment as made is absolutely void and not binding on any 
of the parties. The plaintiffs are not injured for the want of 
@ proper assessment. The evidence conclusively shows that by 
such assessment the rate of rent would be increased instead of 
being diminished. If the property had decreased in value so as 
to diminish the rate of rent, the plaintiffs might have had some 
standing here to maintain this suit. It seems clear to my mind 
that they are not injured, and therefore cannot maintain this 
action. On the contrary, if the defendant desires an increase 
of the rate of rent by a fair valuation of the property, he can 
maintain his suit in equity for that purpose. 

The doctrine of specific performance of contracts does not 
apply to this case, nor do we consider an appraisement or val- - 
uation made by appraisers, under a lease like this, an award or 
arbitration within the technical meaning of those terms, so as to 
subject it to the rules governing arbitration. (See Garred v. 
Doniphan, 10 Mo. 161; Curry v. Lackey, 85 Mo. 389; Zallee 
v. Laclede Mutual Fire and Marine Ins. Co., 44 Mo. 530.) 

Upon the case as made, we think the plaintiffs’ petition ought 
to have been dismissed. But as the court proceeded to decide 
in favor of the defendant on the merits, the judgment will be 
reversed and the petition dismissed, the plaintiffs to pay all the 
costs of the litigation. The other judges concur. 
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Tue Stare or Missourr ex re/. T. Z. BLAKeMAN, Relator, v. 
Samuet Hays, Stare TREASURER, Respondent. 


1. Mandamus — Appropriations — Warrants on treasurer.— The return of the 
treasurer on an application for a mandamus, that the appropriation has been 
exhausted, is sufficient. 

2. Constitution of Missouri — Treasurer.— The treasurer has no discretion- 
ary power, and can only disburse as the law-making power shall direct. (Art, 
xt, 36.) 

8. Contracts — Alien enemies, supplies furnished to.— Parties knowingly fur- 
nishing munitions of war to alien enemies cannot demand compensation from 
the State on the ground that all the formalities of the law have been complied 
with and a warrant issued for the money. 

Per Wacner and Apams, Judges. 


4. Statutes — Motives of Legislature.—If a statute is regularly passed, the 
motives of the law-making power cannot be inquired into in order to invali- 
date it. 

5. Governor — [legal acts under color of law — Liability of the State.—If the 
governor, pretending to act in pursuance of the law, should purchase muni- 
tions of war for the enemies of the national government, and the vendors 
should know the object of the purchaser at the time of sale, they would have 
no claim against the State. 


Appeal from St. Louis Circuit Court. 
T. Z. Blakeman, with Krum §& Patrick, for relator. 


‘¢ The intention of the Legislature is to be found in the statute, 
itself, and there only ” (Sedgw. Stat. and Const. Law, 280, 
248; In re Powers, 23 Verm. 265; Hadden v. The Collector, 5 
Wall., U. 8 , 111; Fisher v. Blight, 2 Cranch, 358, 399; Brown 
v. Bough, 14 Pet. 198; Ellis v. Payne e¢ a/., 1 Pick. 43 ; Story 
on Cont., § 624.) 

** But bare knowledge on the part of a vendor, that the vendee 
intends to put the goods to an illegal use, will not vitiate the sale 
and deprive the vendor of all remedy for the purchase-money.” 
(See Kreiss v. Seligman, 8 Barb. and authorities cited. ) 


A. J. Baker, Attorney-General, for respondent. 


Buss, Judge, delivered the opinion of the court. 





This writ was sued out to compel the payment of a warrant upon 
the State treasurer, issued May 16, 1861, by the auditor of public 
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accounts, to E. J. Dupont & Co. for $5,000. The petition sets 
forth the organization of the ‘‘ military fund” under the act of 
May 11, 1861 ; shows that under the act it became the duty of the 
auditor, upon the governor’s order, to draw his warrant upon the 
treasurer ; that this warrant was regularly drawn ; that there was 
then money in the treasury appropriated to its payment, and that 
there has ever since remained in the treasury, so appropriated, 
sufficient to pay the same, but that the treasurer refuses to pay it. 

The return admits the passage of the act, the issue of the war- 
rant and the refusal to pay it, and proceeds to show, in substance, 
that previous to its passage a large number of citizens of the 
United States had risen in rebellion, to suppress which the Presi- 
dent had called in service 75,000 men, and for their supply had 
made a requisition upon the governorsof the States; that Gov- 
ernor Jackson of Missouri expressly refused to obey the requisi- 
tion, placed himself in open rebellion, called an extra session of 
the Legislature, who passed the act spoken of to aid him in waging 
war against the United States, under which act troops were raised 
for the purpose; and that the warrant in question was drawn in 
payment for powder and munitions of war furnished in further- 
ance of said design. The return further states, in the nature of 
a second count, that at the date of the warrant, the United States 
were engaged in a war for the suppression of the rebellion, and 
and her troops were occupying portions of the State of Missouri ; 
that Claiborne F. Jackson, governor, for the purpose of resisting 
said troops in their efforts to suppress the rebellion, called out 
the militia of the State, and with them did resist said troops and 
engaged in hostilities; that said warrant was drawn to pay for 
powder and munitions of war for the use of the militia so engaged 
in hostilities, which facts were known to the relator and to all 
through whom he claims title to said warrant. The respondent 
further denies that there has remained in the treasury, or is now 
in it, any money appropriated to pay said warrant, or appro- 
priated to said military fund. To this return the relator demurs. 

The treasurer cannot be required to pay out the funds intrusted 
to his keeping unless appropriated ; as the minister of the State, 
with no discretionary powers, he must disburse when and as, and 
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only when and as, the law-making power shall direct. (Const. 
Mo., art. xt, § 6.) He usually looks only to the warrant, but is 
not bound by that if drawn without an appropriation. And if an 
appropriation lawfully made be exhausted, his payments must 
necessarily stop. Hence that part of the return denying, in 
effect, that there is money in the treasury appropriated for the 
purpose, furnishes a complete excuse for his refusal. But inas- 
much as the relator criticises the form of this denial, I will con- 
sider another question raised by the return. I do not feel called 
upon to express any opinion upon the character of the legislative 
act of May 16, 1861, or the s/atus of those called into the field 
before engaging in hostilities. Yet, saying nothing as to whether 
the legislative intention can be inquired into, except as shown 
in the act —a question pertaining rather to enactments in a state 
of peace that of civil war— we, doubtless, can consider all the 
circumstances surrounding and prompting the act, in showing 
the animus of those who took the field under it, and who fur- 
nished them with supplies. 

But the return is too plain to render even this necessary. It 
shows directly that the warrant in question was drawn for the 
purchase of powder and munitions of war, which were furnished 
to enable the troops raised by said Jackson to wage war against 
the United States. We may concede, though of that no opinion 
is called for, that the militia when called out was a lawfully 
organized State force; and yet the moment they turned their 
arms against the United States the cloak of legality fell, and 
they became as truly public enemies as any troops raised in the 
later stages of the war,.and their arms must be deemed to have 
been so turned when the unlawful design was formed and prep- 
arations for actual hostilities were being made. The court will 
take notice of public events, and of the fact that when this 
warrant was issued, a body of this militia had. been treated as ene- 
mies and captured by Federal troops, and also that other bodies 
subsequently engaged in actual war against the United States ; 
and thus color and support is given to the allegation that the 
munitions of war, forming the consideration of this warraut, 
were purchased for hostile purposes. This fact, in connection 
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with the knowledge charged upon the seller, places the transac- 
tion beyond the protection of the law. 

I can hardly bring myself to seriously consider the claim made 
by counsel, that the State is under obligation to pay for muni- 
tions of war knowingly furnished in aid of a war against the 
United States, of which it is a constituent part, provided those 
who used them were first lawfully called into the field, and pro- 
vided warrants, regular in form, were drawn for their payment. 
These facts do not tend even to make the claim a lawful one. 
An army becomes more than an enemy if it turn its arms 
against its own government, and those who knowingly furnish 
the means to aid its unlawful acts, although under the form of 
lawful supplies, participate in its acts. The fact that Governor 
Jackson was lawfully elected and qualified—that that portion of 
the State militia which he led into the Confederate service had 
been lawfuliy organized and called out— if that be conceded, 
furnishes no excuse or claim for compensation to those who 
knowingly supplied them with the means of engaging in hostili- 
ties, although a warrant upon the treasury was issued under the 
forms of law. 

The demurrer will be overruled. The other judges concur in 
the result. 


SEPARATE OPINION OF JUDGE WAGNER. 


The question raised by the respondent in his return, as to the 
invalidity of the act of the Legislature, cannot, in my opinion, 
be inquired into in this proceeding. The law was passed by a 
regularly constituted body, with all the formalities prescribed by 
the constitution. There is no dispute about the fact that the mem- 
bers of the Legislature and the governor were legally elected and 
duly qualified, and, as such,-were in the proper discharge of their 
legitimate functions. They were, then, competent to pass any 
law within the sphere of the law-making power, and that law 
would be void only on the ground that it was in opposition to the 
constitution of the State, or violative of the constitution or laws 
of the United States. The motives which actuated the law-makers 
in the passage of the act, we are precluded from examining or 
looking into. The Legislature is a co-ordinate branch of the 
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State government, and in the enactment of laws is entirely inde- 
pendent of the judiciary; and if the laws are otherwise legal, the 
courts have no power to annul or set them aside on the ground 
that the-members acted from improper or unlawful views. The 
militia law of 1861 was not illegal per se, and had its execution 
been placed in the hands of an executive entertaining different 
sentiments from those of Gov. Jackson, it might have been made 
an efficient instrument in upholding the national authority. A law 
otherwise valid will not be declared void simply because those 
who are intrusted with its execution pervert it to an illegal or 
improper purpose. But no law passed by a State Legislature 
could legally authorize the governor to use his powers and 
patronage to engage in armed hostility against the United States 
government. If, pretending to act in pursuance of the law, he 
engaged in an unlawful purpose, and purchased munitions of 
war, and armed and equipped troops and sent them to the field 
in hostility to the national government, all his acts as such would 
be void. And those who assisted him by selling him arms or 
powder, or any article in furtherance of his designs, if they knew 
the objects for which they were intended to be used, would be 
guilty of illegally abetting him, and could not recover from the 
State the value of the things sold. The treasurer can only pay 
money on warrants when there is money in the treasury specifi- 
cally set apart and appropriated for their payment. The return 
states that no money has remained in the treasury, nor is now in 
the treasury, appropriated for the payment of the warrants in 
question. Whilst the denial is not as specific and definite as the 
rules of good pleading require, it sufficiently appears that there 
is not now in the treasury any money applicable to the payment 
of the demand. If such is the case the writ could not issue, for 
it would be fruitless. 

The demurrer admits the facts stated in the respondent’s 
return, that the relator and those under whom he claims knew 
that the powder for which the warrant was given was to be used 
for an illegal purpose, and that there is no money in the treasury 
appropriated for its payment. Judgment, then, must be entered 
overruling the demurrer and in favor of the respondent. 

I am requested to state that in this opinion Judge Adams concurs. 




















ABANDONMENT. 
See Lanps AND Lanpd TiTLEs, 22. 


ACKNOWLEDGMENT. 
See CONVEYANCES, 1, 2, 5, 6. 


ADMINISTRATION. 

1. Administration — Final settlement — Approval, effect of.— Final settle- 
ments of executors, administrators and guardians, when regularly approved, 
have the force of judgments, and can only be attacked for fraud; but such 
fraud may be positive and actual, with intent to cheat and wrong those inter- 
ested, or may consist in any improper act or concealment which operates as 
a fraud and results in loss, whatever the motive.— Clyce v. Anderson, Execu- 
tor of Griswold, 37. 


2. Administrator’s final settlement — Inventory — Bill of sale— Interest on 
discretionary, when.— Executors and administrators are not to be charged 
with interest upon the inventory and sale bill of the trust estate, as of course. 
Where interest has not been actually collected, it is matter of discretion with 
the Probate Court whether to charge those officers with it or not; and in 
proceedings to set aside final settlements by them on the ground of fraud, 
this court will not review such discretionary action by the Probate Court.—Id, 


8. Administration — Administrator and administrator de bonis non — Joinder 
as defendants.—The administrator de bonis non, and not the creditor, is the 
proper person to pursue the estate. But this principle cannot authorize a 
creditor to join both parties defendant in a proceeding to set aside their 
several settlements for fraud. If the action be well grounded, the judgment 
should be to set aside the old settlement, in whole or in part, and order a 
new one. But neither in setting aside the old settlement nor making the new 
one, can any judgment be rendered against the administrator de bonis non. 
So far as a proceeding to set aside their settlements are concerned, their 
accounts are separate and independent, and there is no reason why they 
should be joined.— Kerrin v. Roberson, 252. 

4. Limitations — Surety — Administration.— Payment of a note by a surety 
extinguishes the note and gives him the right to sue for the money paid. His 
right of action accrues from the date of the payment, and the statute of limi- 
tations under the administration law commences running from that time.— 
Burton v. Rutherford, Adm’r of Rutherford, 255. 


39—voL. XLIX. 
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ADMINISTRATION—( Continued. ) 

6. Partnership — Claim against — Allowance of.— An allowance of a claim 
aguinst a partnership is not an exhibition of it against the individual 
estate. —/d. 

6. Administrator of deceased co-partner — Bondsmen not liable for malversa- 
tion of partnership effects.— The sureties on the bond of an administrator 
of the individual estate of a deceased co-partner are not liable for his mal 
versation of partnership assets. The inventory and appraisement, provided 
for in sections 53 and 54 of the Administration Act touching partnership 
estates (Wagn. Stat. 78), are for the purpose of ascertaining the inventory 
of the deceased member, but they do not authorize the administrator on the 
personal assets to take charge of the partnership property or exercise any 
control over the same. Such acts are not within the sphere of his duties, and 
his bond does not cover them. He may take out letters of administration 
on the partnership estate, but in that case he must give a new bond, and he 
acts in a new, separate and distinct capacity — Orrick, Adm’r of Vahey, v. 
Vahey, 428. 

7. Administration—Construction of statute.—Section 67 of the administration 
act (Wagn. Stat. 81) applies to St. Louis county.—Wickham, Adm’r of 
Wash, v. Page, 526. 

8. Administrator de bonis non — Action against predecessor — Notice — Con- 
struction of statute.— An administrator de bonis non, on giving fifteen days’ 
notice thereof, will be entitled to summary process, under section 67 of the 
administration act (Wagn. Stat. 81), against his predecessor to compel the 
surrender of the moneys and effects in the hands of the latter, notwithstanding 
the absence of an express provision in the statute requiring notice to be given 
defendant. He is also entitled to his action on his predecessor’s bond, but is 
not restricted to that remedy.— Id. 

See Contracts, 2; Dower, l, 3, 4, 5. 

ADVERSE POSSESSION. 

See Converances, 8; Lanps aNnD Lanp TiTxEs, 16, 25, 26, 


AGENCY. 

1. Agency — Deed of trust — Fraud — Res geste.—The grantor in a chattel 
deed of trust remained in possession, and failed to have it recorded within 
the proper time, but requested the recorder to file it for record and return it, 
saying that there was some trouble about the property and he might wish to 
alter it. The property being attached in the hands of the grantor, on the 
claim that the deed was fraudulent, and being replevied by the grantee, the 
former would be held to haye acted as agent of the latter in the transaction 
with the recorder, and his statements would bind the grantee, in the absence 
of any proof that the grantor was wrongfully in possession of the property, 
or that the grantee repudiated his transaction with the recorder.— Haenschen 
v. Luchtemeyer, 51. 

Agency — Collector liable to principal, in what cases.—In suit for moneys 
charged to have been collected on execution and not paid over, defendant 
should not be charged with goods sold defendant by the execution-defendant 
not actually applied on the execution, or not received by him as collector; 
but where, at the execution sale, he bade in property in his own name, and 
entered satisfaction of the execution to the extent of the bid as for cash 
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AGENCY—( Continued.) 
received, and treated the property as his own, he would be liable for that 
amount to his principal.— Warren v. Hawkins, 137. 

8. County Court — Justice acting as agent — Agency — Fraud may be proved, 
how.—In suit by a county on a bond given the County Court for money 
loaned, the defense will be a good one which charges that one of the county 
justices, acting as agent for the county, procured the signature of defendant 
as surety by fraudulent misrepresentations. If the justice assumed to act as 
agent, and his acts were approved by the court, such approval is a sufficient 
ratification of his agency; and his agency and fraudulent conduct may both 
be shown in evidence, 

Where, however, the principal on the bond, without the knowledge of the 
creditor, procures the signature of the surety by such fraud, the latter will 
not be released, but must seek his remedy against the principal.— Gasconade 
County, to use, ete., v. Sanders, 192. 

4. County Court— Agency and sub-agency.—The County Court is the only 
agent for louning school moneys, and cannot appoint a sub-agent.— Jd. per 
Bliss, Judge, dissenting. 

5. Counties, powers of.—In the employment of agents, counties have not 
even the powers conferred on ordinary corporations. They are merely quast 
corporations, political divisions of the State, and they act in subordination 
to, and as auxiliary to, the State government. — Ray County, to use, etc., v. 
Bentley, 236. 

6. Insurance companies — Draft — Agency.— Where the by-laws of an insur- 
ance company gave the general agent, under the direction of the executive 
committee, authority to compromise and settle claims, and it appears that he 
was in the habit of adjusting and settling claims for loss and damage, and that 
he drew drafts on the company for the same, which drafts were honored and 
paid off, the community and those who dealt with him had a right to presume 
that authority had been delegated to him for that purpose, and the company 
would be bound for the payment of such drafts. — Fayles v. National Insur 
ance Co., 380. 

7. Agency — Sale of land — Commission — Contract — Different terms.—A 
sale of land made by an agent on different terms from those directed by his 
employer wil! not bind the latter, although more advantageous than those 
called for’by their contract. But a ratification by the principal of an agree- 
ment to sell the land on different terms is equivalent toa prior authority, and 
the principal will be bound for the amount of commissions agreed upon. And 
he cannot relieve himself from liability by a refusal to consummate the sale, 
or bya voluntary act of his own disabling him from performance.— Nesbitt 
v. Helser, 383. 

See Bitts anp Notes, 5, 6; Insurance, Frere, 3; Practice, Crvit— 

PLEADING, 5, 

ALIENS. 

See Contracts, 1, 3. 

ALIMONY. 

See Divorce AnD ALIMONY. 

APPEARANCE. 

See Practice, CrvIt, 2. 
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ASSIGNMENTS. 

1. Assignment, what instrument sufficient to constitute.—- The absolute owner 
of personal property has the right to make a voluntary assignment of the 
same, by any description which, together with parol evidence, may ascertain 
the property conferred. — State, to use of Patrick, v. Keeler, 548. 

2. Assignment, fraudulent — Fraud must be participated in by assignee, etc. — 
In an action attacking an assignment as fraudulent, in order to set aside the 
deed the creditors must make it appear not only that the assignment was 
fraudulent on the part of the assignor, but that the fraud was participated in 
by the assignee, and that issue must be determined by the jury when there is 
any conflict of evidence.— Id. 

ATTACHMENT. 

1. Attachment — Affidavit, sufficiency of.— Semble, that an affidavit in an 
attachment suit that deponent “has good reason to believe that defendant 
has absconded,” etc., without alleging that “‘he does believe,” etc., is 
sufficient. — Massey v. Scott, 278. 

2. Attachment — Judgment, general — Valid, when.—Where suit is begun by 
publication and attachment, judgment will bind only the property attached ; 
but a general judgment in such case, although informal, is nevertheless valid 
till reversed, and will authorize the issue of a special execution against the 
property attached, and is such a judgment as a court would at any reasonable 
time correct by an entry nune pro tune. — Id. 

3. Attachment—Order of publication, copy of—Errors, what taken advantage 
of collaterally.—The publication of an original order of publication instead 
of the copy, although irregular, would be a substantial compliance with the 
statute; certainly not such an error as to be taken advantage of collaterally, 
as by defendant in ejectment brought by the purchaser of land at an attach- 
ment sale. — Groner v. Smith, 318. 


4. Executions, special — Continuance of.—A special execution in attachment 
suits may continue after the return term, with like force as general executions 
on general judgments in attachments or in any other suits. — Id. 

5. Attachment — Bond —Issue of in vacation — Estoppel.—A bond given 
under the third provision of section 48 of the attachment act (Wagn. Stat. 
191), if approved by the judge in vacation, may not be good under the statute, 
but is nevertheless a valid common-law bond. And the maker of the bond, 
having by his own acts brought about the dissolution of the attachment 
and abandonment of the lien and the substitution of the bond, will not after- 
ward be permitted to deny its validity. — Williams v. Coleman, 325. 

6. Attachment, sale under—Notice by handbills — Purchaser at sale.— Notice 
of a sale under attachment, given merely by handbills, in a county where a 
newspaper is published, is in law no notice at all. Where a stranger purchases 
for a good and adequate consideration, in ignorance of this irregularity, and 
receives a deed good upon its face, the sale should be received as valid, not- 
withstanding the sheriff’s neglect in regard to the notice; and such a sale 
might sustain a link in a chain of title, even if the purchase were made by 
the execution-plaintiff, in favor of his innocent grantees. But it cannot be 
held to give him such an interest as to entitle him to relief in equity.—Curd 
v. Lackland, 451. 

See Contracts, 4; GARNISHMENT; MorTGaGEs anD DexEps or TRUST, 
4; Venpor’s Lin, 1, 2. 
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ATTORNEYS AT LAW. 

1. Revenue— Power of taxation may be delegated — Language used must be 
concise.— The power of the State to tax all professions is unquestioned ; and 
the State may delegate the authority, but the delegation should be made in 
clear and unambiguous terms.— City of St. Louis v. Laughlin, 559, 

2. Attorneys at law—License tax invalid — Charter—Rule ejusdem generis.— 
The charter of the city of St. Louis, approved March 4, 1870, provided 
(art. 111, 2 9) that the mayor and city council should have power to license 
**auctioneers, grocers, merchants, retailers, hotels, * * * hackney car- 
riages, omnibuses, carts, drays and other vehicles, and all other business, 
trades, avocations or professions whatever.” ‘The profession of “law” 
was not specifically enumerated in the section. Held, that under said pro- 
vision the city council of St. Louis had no power to pass an ordinance levying 
a tax on attorneys at law. The rule is, where general words follow particular 
ones, to construe them as applicable only to persons or things of the same 
general character or class. And in the case mentioned, the profession of law 
was not ejusdem generis, and could not be embraced in the purview of the 
act.—ZId, 


B 

BAILMENTS. 

See Contracts, 10; SHERiFrs, 1. 

BANKS AND BANKING. 

1. Brokers —License — Savings banks, officers of —Indictment.—Savings banks 
incorporated under chapter 68, Gen. Stat. 1865, p. 365, 23 1-4, are liable to 
be taxed on their capital and property, but are not required to take out 
license as brokers under the statute on that subject. (Wagn. Stat. 247.) The 
provisions of the statutes concerning money brokers and exchange dealers, 
apply only to moral agents who are capable of taking oaths and suffering the 
penalties inflicted for perjury. And an individual who engages in broking, 
not on his own account, but solely in his capacity as officer of such corpora- 
tion, is not subject to indictment for failure to take out a license.— State v. 
Field, 270. 

See RevenveE, 10. 

BILLS AND NOTES. 

1. Bills and notes — Action upon—Descriptio person#.—A note made payable 
to “the superintendent of the Decatur Agricultural Works” may be sued 
on by the payee in his own name, describing himself as such superintendent. 
—Durfee v. Morris, 55. 

2. Promissory notes — Escrow — Oral proof —Written contract, when varied 
by.—A promissory note may be delivered to a stranger, to be held by him as 
an escrow, to take effect on the happening of a future contingent event. But 
where it was held by the payee, the doctrine of escrow can not arise; und 
no fraud being charged, proof of an oral agreement by which the note was to 
become legally binding, not from its delivery according to its tenor, but on 
the happening of a-certain contingency, is inadmissible. Such testimony 
varies the effect of a written contract. — Massmann v. Holscher, 87, 

8. Promissory notes—Execution—Denial of, may be sworn to, when.— Where 

defendant in a suit on a promissory note was no party to the instrument, 

but through mere inadvertence failed to verify his denial of its execution, 
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BILLS AND NOTES—( Continued.) 

(Wagn. Stat. 1046, 3 45) he should be permitted on suitable terms to make 
the affidavit. — Anderson, Adm’r of Gentry, v. Hance, 159, 

4. Notes — Purchase-money — Payment, ete.—In suit on part of the notes given 
for the purchase-price of land, defendant will make out his case by proving 
payment of the notes sued on, without further proof that the remainder of 
the notes not embraced in the allegation had also been paid.— Scroggs, Adm’r 
of Shields, v. Cook, 305, 

5. N tes — Descriptio persone.—An agent or officer of a corporation who 
puts his own name officially to an obligution, and not the name of the princi- 
pal or the corporation, does not thereby necessarily make it his own personal 
obligation. — McClellan v. Reynolds, 312. 

6. Notes — Signature of officer — Latent ambiguity.— Suit was brought upon 
the following note: * * * “For value received I promised to pay A. & 
B. $645, * * * for building a school-house in school district No. 3, town- 
ship 51, range 21, with 10 per cent. * * * (Signed) P. T. Reynolds, Local 
Director.” 

Held, that the indications on the note were that defendant did not intend to 
make a personal contract, but gave the paper on a settlement for work done 
for his school district, and that averments showing such to be the case were 
properly set up in the answer. They did not vary the instrument, but only 
went to explain its latent ambiguity.— Jd, 

BONDS. ' 

1. Bond — Penalty — Liquidated damages—Question one of intent.— Whether 
a sum inserted in an instrument, to be paid in case of breach, is to be regarded 
as a penalty or liquidated damages, must be determined by the nature of the 
contract and its provisions. If the whole scope of the writing shows that it 
is intended as a penalty, it will be so treated, without reference to any par- 
ticular language the parties may have used. — Hamaker, Adm’r of Hamaker, 
v. Schroers, 406. 

2. Bond — Agreements and conditions of — Liquidated damages. — A. entered 
into a contract with B., by the terms of which A. agreed to deliver to B. 100 
grain and seed drills of a particular pattern, within a specified time. The 
full contract price of the drills was $1,600, and A. was to be at the whole 
expense of getting them up. As an indemnity, and to guarantee the faithful 
performance of the contract, he executed and delivered a bond in the sum of 
$1,600, conditioned that he would fully comply with the agreement. Held, 
that the amount named in the bond should be treated as a penalty, and not as 
liquidated damages. — Id. 

See ADMINISTRATION, 6,8; AGency, 3, 4; ATTACHMENT, 5; ConTracts, 

4; Evrpence, 1; Repievin, 8; St. Josepn Bripes Co., 1 


BONDS, GUARDIANS’. 
See GUARDIAN AND WAkgpD, 3. 
BONDS, OFFICIAL. 
See Suerirr, 5, 6. 
BONDS, PACIFIC RAILROAD. 
1. Bonds, Pacific Railroad — Payable, when — Out of what fund — By whom 
—In what money.—1. The State Pacific Railroad bonds of January 15, 
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BONDS, PACIFIC RAILROAD—( Continued.) 


1852, are payable twenty years from date, and the time of their payment is 
not postponed by the provision incorporated in the bonds making them 
redeemable, in the pleasure of the Legislature, at any time after the expira- 
tion of twenty years. 

2. Said bonds can only be paid out of a fund expressly appropriated for 
that purpose by the Legislature. , 

8. The State interest fund created by the act of 1855 (R. C. 1855, p. 1487) 
and the State sinking fund created by the act of 1865 (Wagn. Stat. 1281; see 
also Sess. Acts 1871, p. 80), were appropriated for the payment of these 
among other State bonds. 

4. Payment is to be made by the State commissioners created by said acts, 
without any further order than that contained in the acts. If there be not 
funds enough on hand to pay the bonds as they mature, they are required to 
sell such bonds as fhey may have purchased, so as to raise money for that 
purpose. 

5. Said bonds, according to their terms, are payable in gold or silver coin. 
And this provision contained in the bonds is not overruled by the legal- 
tender acts passed by Congress in 1862. And it would be a breach of the 
contract entered into by the State in issuing these bonds to order their pay- 
ment in legal-tender notes. — Opinion of Court in response to the Governor, 
216. 

2. State bonds — Governor, authority of to contract for payment in specie.— 
The State by the course of its Legislature is estopped from now disputing 
the authority of the governor to contract for the payment of State bonds in 
gold and silver. — Id. 


BONDS, TITLE. 
See Contracts, 6. 


BOUNDARIES, COUNTY. 
See Countigs, 1 

BROKERS, 

1. Brokers—License— Savings banks, officers of—Indictment.—Savings banks 
incorporated under chapter 68, Gen. Stat. 1865, p. 365, 23 1-4, are liable to 
be taxed on their capital and property, but are not required to tuke out 
license as brokers under the statute on that subject. (Wagn. Stat. 247.) The 
provisions of the statutes concerning money brokers and exchange dealers 
apply only to moral agents who are capable of taking oaths and suffering the 
penalties inflicted for perjury. And an individual who engages in broking, 
not on his own account, but solely in his capacity as officer of such corpora- 
tion, is not subject to indictment for fuilure to take out a license.— State v. 
Field, 270. 

2. Revenue — County Collector — County tax, payment of — License — Con- 
struction of statute — Mandamus.—Under the act of 1868, concerning county 
revenue (Wagn. Stat. 1196, 3 76), and the act concerning brokers (Wagn. 
Stat. 249, 33 6, 7), taken together, a county collector may levy a tax, not exceed- 
ing by one hundred per cent. the State tax, upon the license of a broker; and 
mandamus will not lie to compel the delivery of the license until such county 

tax is paid.— State ex rel. Meyers v. Spencer, 842. 























CARRIERS. 
See InsurANCE, Fire, 8. 

CERTIORARL 

1. Certiorari should be instituted in Circuit Court.—Unless for special reasons 
full justice cannot be done by commencing proceedings in certiorari in the 
Circuit Court, this practice will always be required.— Owens v. Andrew 
County Court, 372. 

2. Collector — Accounts — Investigation of by County Court — Certiorari — 
Construction of statute.—Where a County Court ascertained a balance to be 
due from the county collector to the county, ordered its payment, and, on 
his failure to respond, rendered judgment by default against him at the next 
term and ordered execution to issue thereon (see Gen. Stat. 1865, p. 228, 
22 19-26), held: 

Ist, that the action of the court was judicial and subject to review on 
certiorari. 

2d, that the above provisions were not repealed by implication by the act 
of 1863-4 (Gen. Stat. 1865, p. 130, 3 128), providing for a different method 
of rendering judgment. The former statute is still in force. (Saline County 
Subscription case, 45 Mo. 52, commented on.)—Id. 

See St. Cuar.ezs, City or, 1, 3. 

CHAMPERTY. 

See EsTopPEL, 7. 

CHILLICOTHE, CITY OF. 

1. Chillicothe — Corporate limits.—The act of March 4, 1869 (Sess. Acts 1869, 

p- 96), extending the corporate limits of the city of Chillicothe, Mo., is con- 

stitutional. — Walden v. Dudley, 419. 


COLLECTORS. 
See Acency, 2; Practice, Crvi. — PLEADING, 4; REVENUE. 


CONSIDERATION. 
See Contracts, 1, 5, 10, 11; Equrry, 8; Sauzs, 2. 


CONSTITUTION OF MISSOURL 

1. Oblivion and indemnity, statute of — Plea raising —What necessary to be 
shown under.— A defendant pleading that the acts charged against him were 
done in pursuance of orders received from United States military tribunals 
or officers, in accordance with section 4, art. x1, of the State constitution, 
need not show that the authority of the tribunal or officer was rightful and 
regai in the particular matter in question. —State ex rel. Judge v. Gatz- 
weiler, 17. 

2. Sheriff — Bond — Action on— Money paid over under military orders — 
United States constitution— Impairing obligation of contract.— A sheriff 
is not a mere bailee of money coming into his hands, who is exonerated from 
liability by the exercise of ordinary care and diligence. His duty is to pay 
over the money to those legally entitled thereto, and his bond has the force 
of a contract that he will not fail upon any account to make the payment. 

Hence, section 4*of art. x1, of the State constitution, in so far as it releases 
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CONSTITUTION OF MISSOURI—( Continued.) 
him from such liability, even where the fund was misapplied in pursuance 
of military orders, is in conflict with the constitution of the Unitea States 
as impairing the obligation of a contract. — 1d. 
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8. Constitution — Opinion of Supreme Court — Governor entitled to, when.— 
The judges of the Supreme Court have the right to determine for themselves 
whether the “ occasion” is such as, under section 11, art v1, of the State 
constitution, to warrant the governor in calling upon them for their opinion. 
— Opinion of the Court in response to the Governor, 216. 


4. Bill of rights, section 30— Proceedings under, imperative.— Section 30 
of the Missouri bill of rights, which declares that ‘all property subject to tax- 
ation ought to be taxed in proportion to its value,” is a prohibition against 
taxation in any other mode. The word ought therein used is not directory 
but mandatory.— Life Association of America v. Board of Assessors, 512, 

5. Constitution of Missouri — Treasurer.— The treasurer has no discretion- 
ary power, and can only disburse as the law-making power shall direct. (Art. 
XI, 3 6.) — State ex rel. Blakeman v. Hays, 604. 

See Mrtrrary Seizure, 1, 2; Pracrice, Supreme Court, 8; REVENUE, 
18, 19, 20, 22. 


CONSTITUTION OF THE UNITED STATES. 

1. United States constitution — State retrospective laws not forbidden by, 
when.—The constitution of the United States does not prohibit a State from 
enacting retrospective laws or ordinances of a civil nature which take away a 
right of action or divest rights invested in an individual, if these laws do not 
impair the obligation of a contract nor divest settled rights of property.— 
State, to use of Judge, v. Gatzweiler, 17. 


2. Sheriff — Bond — Action on— Money paid over under military orders — 
United States constitution —Impairing obligation of contract — A sheriff 
is not a mere bailee of money coming into his hands, who is exonerated from 
liability by the exercise of ordinary care and diligence. His duty is to pay 
over the money to those legally entitled thereto, and his bond has the force 
of a contract that he will not fail upon any account to make the payment, 
Hence, section 4 of art. x1, of the State constitution, in so far as it releases 
him from such liability, even where the fund was misapplied in pursuance 
of military orders, is in conflict with the constitution of the United States as 
impriring the obligation of a contract.—Id. 

8. Sheriff — Bond — Action on— Statute of limitations commences running, 
when — Act of Congress — Jurisdiction of Federal courts.—A sheriff who, 
during the late rebellion, and subsequent to March, 1868, misapplied money 
in his hands, under a military order of the United States, will be protected 
against any action therefor in the courts of this State, brought more than 
two years after the date of his return showing the execution to have been 
satisfied. The Congressional act of limitations (12 U. 8. Stat. 757) is binding 
on State as well as Federal courts.— Jd. 

See LANDLORD AND TENANT, 1; ReveENUE, 13, 20. 

CONTRACTS. 

1. Contracts — Subscription, consideration for—Outlay— Woolen mill, benefit 

of to public.— The expense or charge incurred in rebuilding a woolen mill is 
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OCONTRACTS—( Continued. ) 

@ sufficient consideration to support a promise to pay the amount pledged for 
that object by the signer of a subscription paper, without proof of any other 
or special consideration. (Workman v. Campbell, 46 Mo. 305.) In the 
rebuilding of an ordinary private establishment this doctrine would not hold. 
But a woolen mill, especially in the West, is something more than this. In 
a@ variety of ways it may be regarded as of benefit to the community at large, 
and to that extent a public enterprise.— Pitt v. Gentle, 74. 

2. Contract—Board—Agreement meant for gratuity cannot afterward be made 
@ charge — Questions, what, for the jury.—Where a testator induced one to 
come and reside with him as one of his own family, with no intention 
of charging him board, and such was the understanding between the parties 
at the time, his executors will not be permitted to recover; for that which 
was originally intended as a gratuity cannot be subsequently turned into a 
charge. And whether there was any implied contract on which to found an 
action, or whether the board was intended as a gratuity, are questions of fact 
for the jury upon the evidence, after taking into consideration the circum- 
stances in life of the parties, the degree of relationship, and all the other 
facts which may affect the case.—Whaley, Ex’r of Whaley, v. Peak, 80, 


8% Tender — Sale of real estate — Suit for specific performance — When tender 
need not be made.— When the vendor of land claims to have rescinded, 
and repudiates and denies the obligation of the contract, placing himself in 
such a position that it appears that if tender were made its acceptance would 
be refused, then no tender need be made by the vendee. In such case it is 
enough if the latter, in a suit for specific performance, offer by his bill to 
bring in the money when the amount is liquidated and he has his decree for 
performance.— Diechmann v. Diechmann, 107. 

4. Bond — Seal — Suit on.—A bond required by the statute may vary from 
the statutory requirements and still be a good common-law bond; but there 
can be neither a statutory nor common-law bond without a seal. And an 
instrument purporting to be sealed, but without any seal or scrawl, cannot 
be sued on as a bond. Hence the sureties on an attachment bond, given 
as required by the landlord and tenant act (Wagn. Stat. 881), will not be 
liable thereon where the bond is unsealed.— West v. Thompson, 188, 

5. Contracts — Deed — Encumbrances — Parol consideration.— In an action on 
a covenant against encumbrances, for amount paid by plaintiff for taxes, de- 
fendant may prove that in addition to other considerations named in the deed, 
plaintiff had made a parol agreement to pay off said taxes. 

Although in general all stipulations and declarations anterior to and 
cotemporaneous with a written agreement are merged in it and cannot be 
proved by parol, it is farther true that additional considerations not incon- 
sistent with those named in a deed may be proved by parol.— Laudman vy. 
Ingram, 212. 

6. Bond — Title— When may be reformed.—One giving a title bond on the 
supposition that it embraced certain written agreements, which through 
fraud or mistake were omitted, will be entitled to have the same reformed.— 
Schwear v. Haupt, 225, 

7. Agency — Sale of land—Commission —Contract— Different terms.—A sale 

of land made by an agent on different terms from those directed by his 
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CONTRACTS—( Continued.) 


employer will not bind the latter, although more advantageous than those 
called for by their contract. But a ratification by the principal of an agree- 
ment to sell the land on different terms is equivalent to a prior authority, and 
the principal will be bound for the amount of commissions agreed upon. 
And he cannot relieve himself from liability by a refusal to consummate the 
sale, or by a voluntary act of his own disabling him from performance.— 
Nesbitt v. Helser, 383. 


8. Specific performance — Partnership — Covenant — Estoppel.— A. sold out 
his interest in a partnership with B. to C., on condition that C. should pay the 
amount of a note from himself to B., and that B. should then surrender to 
him the note. Held, that the note having been paid and C, put in possession 
in his place, and in all respects treated by B. as partner, the latter could not 
afterward claim that C. had failed to perform certain acts necessary to con- 
summuate the new partnership, and so refuse to deliver the note. —Waterman 
v. Johnson, 410. 

9. Contracts — Payments — Application of — Mechanics’ lien.—If one owing 
another on several distinct demands fails to designate on what particular 
demand « payment is to be credited, the creditor may place it as a payment 
on any of the demands at his pleasure. Thus, it would be no defense to suit 
on mechanics’ lien that the contractor had paid money enough to plaintiff to 
satisfy the debt, when it further appeared that the money had been paid on a 
general account for materials used in erecting various buildings, and that the 
plaintiff, in the absence of directions from the contractor, had applied the 
payments to other buildings than that whereon the lien had attached.— Water- 
man v. Younger, 413. 

10. Bailments — Innkeeper — Contract — Consideration — Lien.—A., who was 
an innkeeper, held the baggage of B. to satisfy a board-bill. C., also an inn- 
keeper, agreed with A. to board B. for a certain time in consideration of the 
promise of A. to retain the baggage as security for the latter’s bill. The bag- 
gage was released without the payment of the bill. In suit for the amount 
thereof by C. against A., Aeld, that although no benefit might be derived by 
A. from the agreement, yet the injury received by C. from failure to perform 
it was a sufficient consideration to support the promise of A.; that the trans- 
action might be considered as in the nature of a voluntary bailment, and of an 
agreement to enable B. to obtain credit; that in either case the consideration 
was sufficient; that A. was liable to C. for releasing the baggage. — Hartzell 
v. Saunders, 433, 

11. Assumpsit — Gambling house, work done upon — Defense to action for. — 
It is no defense to an action for work and labor done and material furnished 
in fitting up a house, that plaintiff knew at the time that the house was to be 
used for gambling purposes. — Michael v. Bacon, 474, 

12. Practice, civil —Actions—Money paid —Ignorantia legis. —Where a lessee 
agreed to pay to the lessor at a future day named, the amount of a certain 
sewer tax-bill on condition that the latter would pay it in the first instance, 
the lessee would be liable to the lessor for the amount in an action for money 
paid, although before suit was brought the bill proved to have been illegal 

and uncollectible. — Soulard v. Peck, 477. 




















620 INDEX. 
CONTRACTS—( Continued.) 
18. Contracts — Alien enemies, supplies furnished to.— Parties knowingly fur- 
nishing munitions of war to alien enemies cannot demanu compensation from 
the State on the ground that all the formalities of the law have been complied 
with and a warrant issued for the money. —State ex rel, Blakemen v. Hays, 
604. ° 
14. Governor— Illegal acts under color of law—Liability of the State.—If the 
governor, pretending to act in pursuance of the law, should purchase muni- 
tions of war for the enemies of the national government, and the vendors 
should know the object of the purchaser at the time of sale, they would have 
no claim against the State. — Id. 
See AssiGNMENTS; BiILLs aND Notes; Bonps; CONSTITUTION OF THE 
United Starszs, 1, 2; Conveyances; Insurance, FirgE; MorrGacss 
anD Deeps or Trust; Revenues, 3; Saves. 


CONVEYANCES. 

1. Deed, sheriff's, without certificate of acknowledgment—Defect not remedied 
by clerk’s minutes.— A sheriff’s deed, lacking the indorsement of clerk’s 
certificate of his acknowledgment, cannot be shown in evidence ; and the defect 
cannot be supplied by a transcript from the clerk’s entries showing the 
acknowledgment and its entry upon his minutes. —Adams v. Buchanan, 64. 

2. Conveyances — Acknowledgments — Deputy clerks.— Deputy clerks acting 
in the name of the chief clerk have power to take the acknowledgments of 
deeds and grant certificates thereon.— Springer v. McSpadden, 299. 


8. Conveyance — Seal essential, when.—Under the act of 1835 (R. S. 1835, p. 
142, 3 2) the deed of the commissioner therein appointed, “‘ under his proper 
hand and seal,” was made sufficient to convey to the purchaser the title and 
interest of the county. Held, that a seal or scrawl attached to the instrument 
was necessary in order to pass title. The commissioner acted as a public 
agent in the execution of a statutory power, and to render his acts as such 
operative it was necessary that he should have complied with the law.— Har- 
ley v. Ramsey, 309. 

4. Deed—What a sufficient sealing.—The word “seal” at the end of the name 
of the maker of a deed, and referred to and adopted in the testimonium, is a 
sufficient sealing.— Groner v. Smith, 318. 

5. Deeds — Acknowledgments of, by justice — County where land does not lie 
— Effect of — Notice.— Prior to the act of 1847, an acknowledgment taken 
before a justice of the peace, in a county where the tands do not ne, is a nul- 
lity; and the record of a deed so acknowledged imparts no legal notice. But 
if the deed was actually put upon record, and if the purchaser saw that record, 
it would be very strong if not conclusive evidence of actual notice. Notice in 
such case is a question of fact, and anything tending to prove it is competent 
evidence. 

If, in the neighborhood where the party to be charged with notice resides, 
the ownership of property is notorious, it is a fact to be considered as 
tending to show that he was advised of such ownership. — Musick v. 
Barney, 458. 

6. Evidence — Deeds — Imperfect acknowledgments — Proof — Construction 

of statute.—Under the act of 1847 (Wagn. Stat. 595, 22 35, 86), copies of the 
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CONVEYANCES—( Continued. ) 
record of instruments drawn theretofore and imperfectly acknowledged can 
not be received in evidence without satisfactory proof of the execution of the 
original and the truth of the copy.— Id. 

. Spanish laws — Seal not necessary to pass title.—Under the Spanish laws a 
deed was not necessary to convey the legal title. Any instrument showing the 
intention of the grantor, whether under seal or not, was sufficient. And under 
that law a parol partition was sufficient even if possession had not been taken 
under it.— Long v. Stapp, 506. 

8. Conveyances, voluntary — Adverse claims — Notice.— No notice of adverse 
claims is required to bind the grantor in a voluntary conveyance of land.— 
Briggs v. Henderson, 531. 

See AssignMEeNTs; Contracts, 5; Dower, 1; Equity, 5; EvipEncs, 
8; FRAUDULENT CONVEYANCES; GUARDIAN AND WARD, 2; LAnDs 
anv LaANp TITLEs, 7,8; MortGaGEs AND DEEDs oF TRUST; REVENUE, 
2,6; Saves; SHerirrs’ Sares; Trusts anp TRUSTEES, 2. 

CORPORATIONS. 

See Agency, 5, 6; Bitts anp Norss, 1, 5, 6; Cariiicotse, Crry oF; 
Hannipal, City oF; Insurance, Fire; Jury, 1; Rartroaps; Rev- 
ENUE, 12, 16, 17, 20; St. Louis, Ciry or; Streets, 4. 

COSTS IN CIVIL CASES. 

1. Costs — Re-taxation of — Supreme Court.—The Supreme Court will in a 
proper case re-tax excessive costs charged by the clerk of the lower court.— 
Walden v. Dudley, 419. 

2. Practice, civil — Judgment against plaintiff and surety for costs.— Where 
plaintiff gives security for costs, and defendant prevails in the action, judg- 
ment may be rendered against plaintiff and his sureties at the same time for 
costs.— McCartney’s Adm’r v. Alderson, 456, 

See Practice, Crvit—APpPEAL, 3. 


COUNTER-CLAIM, 

See Practice, Crvit—PLeapin@G, 2, 13, 16, 17, 18. 

COUNTIES. 

1. Counties — Boundaries, change of — Transfer of title.— Counties are capa- 
ble of holding the title in fee to such lands as may be donated to them for 
their own use. But the Legislature may alter the boundaries of counties, 
and, where it does not interfere with the vested rights of individuals, may 
transfer the title of lands falling in the new county from the old to the new 
county. —Abernathy v. Dennis, 468. 

2. Limitations — Land held by State, subject to. — In 1857, land vested either 
in the State or county was subject to the bar of the statute of limitations. —Jd, 

See County WARRANTS; Courts, County; REVENUE, 8. 

COUNTY WARRANTS. 

See ExscuTion, 4; REVENUE, 3. 
COURTS, CIRCUIT. 
See CerTIoRARI, 1. 

COURTS, COUNTY. 

1. County Court — Justice acting as agent — Agency — Fraud may be proved, 

how.— In suit by a county on a bond given the County Court for money 


~ 
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COURTS, COUNTY--(Continued.) 


loaned, the defense will be a good one which charges that one of the county 
justices, acting as agent for the county, procured the signature of defendant 
as surety by fraudulent misrepresentations. If the justice assumed to act as 
agent, and his acts were approved by the court, such approval is a sufficient 
ratification of his agency; and his agency and fraudulent conduct may both 
be shown in evidence. 

Where, however, the principal on the bond, without the knowledge of the 
creditor, procures the signature of the surety by such fraud, the latter will 
not be released, but must seek his remedy against the principal.—Gasconade 
County v. Sanders, 192. ; 


2. County Court — Agency and sub-agency.—The County Court is the only 
agent for loaning school moneys, and cannot appoint a sub-agent. 

If it could, his agency cannot be shown by parol.—ZJd., per Bliss, Judge, 
dissenting. 

8. County Court — School fund — Mortgage — Sale — Powers of County Court 
— Laches of State officers.— Certain land was mortgaged to the county of 
Ray to secure a loan of school funds. The mortgagors also gave their bond 
with surety to secure the loan. At the mortgage sale the land was bought in 
by the clerk of the County Court, for a sum equal to the principal and inter- 
est of the debt. But the sale was set aside, and the same property was re-sold 
to the surety for an amount considerably less than that first bid. Held: 

1. The land could not be bought in by the County Court in the name and 
for the use of the county. (Wagn. Stat. 1259-61, 33 78-81, 83, 87-89.) In 
the care, management and control of the fund the County Court was not the 
agent of the county, but acted solely under and by virtue of a statutory 
trust devolved upon it by the Legislature for a particular purpose. 

2. The surety was liable for the difference between the sums brought at 
the first and second sale. The officers of the County Court, in the case sup- 
posed, were the agents of the State, and the State was not liable for losses 
resulting through the acts or neglects of its officers. (Marion County v. 
Moffet, 15 Mo. 604; Park v. State, 7 Mo. 194.)— Ray County, to use, ete., v. 
Bentley, 236. 

4, Counties, powers of.—In the employment of agents, counties have not even 
the powers conferred on ordinary corporations, They are merely quasi cor- 
porations, political divisions of the State, and they act in subordination to, 
and as auxiliary to, the State government.—ZJd, 


5. County Courts — Sehcol fund — Mortgage — Security — Sale, ete.—Where 
there is danger that real estate, mortgaged to a county to secure the loan of 
school funds, may decrease in value, it is the duty of the county, if deemed 
advisable, to demand additional security, and, in case of failure to furnish the 
same, to order an immediate sale of the property. — Id. 


6. Collector—Accounts — Investigation of by County Court—Certiorari—Con- 
struction of statute.—Where a County Court ascertained a balance to be 
due from the county collector to the county, ordered its payment, and, on 
his failure to respond, rendered judgment by default against him at tle next 
term, and ordered execution to issue thereon (see Gen. Stat. 1865, p. 228, 

$3 19-26), held: 
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COURTS, COUNTY—( Continued. ) 


Ist, that the action of the court was judicial and subject to review on 
certiorari. 

2d, that the above provisions were not repealed by implication by the act 
of 1863-4 (Gen. Stat. 1865, p. 130, 3 128), providing for a different method 
of rendering judgment. The former statute is still in force. (Saline County 
Subscription case, 45 Mo. 52, commented on.)—Owens v. Andrew County 
Court, 372. 

Collector's accounts —What mode of proceeding — Ten per cent. penalty — 
Examined by County Courts.—The statutes (Gen. Stat. 1865, p. 228, 33 19- 
26) were never intended to clothe County Courts with the general power of 
overhauling all past accounts of collectors. Ifa settlement regularly made 
and approved is to be impeached after the term of court has lapsed, and 
especially after the collector has gone out of office, it cannot be reached by a 
proceeding under the statute, but the end must be accomplished by an ordi- 
nary action; and ina proper case the courts will correct the error cf the agents 
of the county in approving and recording an improper settlement, by giving 
judgment against the collector for any amount found to be still due the county, 
notwithstanding such approval. But in such adjustment the ten per cent. 
penalty to be added by the collector under the statute (Gen. Stat. 1865, p. 
114, 3 24) should not be charged against him. — Id, 


COURTS, PROBATE, 
See ADMINISTRATION; WILLS. 


CRIMES AND PUNISHMENTS 


1. Trespass — Malicious intent — Statute of 1868 — Evil intent.— Under the 
act of 1869, relating to certain malicious trespasses (Sess. Acts 1869, p. 71; 
Wagn. Stat. 452-3, 3 56), the trespass complained of must be willful and 
malicious. The act has no application where the trespasser acts simply upon 
a mistaken view of his rights, and not from wantonness or other evil intent. 
— State v. Newkirk, 84. 

2. Crimes and punishments — Disturbance of peace — Threats — Construction 
of statute.— The act of 1870, touching disturbance of the peace (Sess. Acts 
1870, p. 45), in general applies to cases where complainant was on his own 
premises, or in some public place where he had a right to be. It is not 
designed to punish one for use of violent language and threats which could 
not result in bodily harm, where the language was used toward an intruder 
who had before threatened personal injury.— State v. Lunn, 90, — 


a 


8. Habeas corpus — Grand larceny — Imprisonment for ten years — Remedy. 
— A sentence of ten years’ imprisonment on conviction of grand larceny is 
illegal (Wagn. Stat. 457, 3 26), and the prisoner may be discharged ‘under a 
petition for habeas corpus brought to this court. Where the error in the 
action of the court is one of fact dehors the record, this court will not inter- 
fere under that form of remedy. But in the case supposed, it appears on 
the face of the record that the court in passing sentence exceeded its jurisdic- 
tion, and did not act by authority of any provision of law. Hence, under 
the statute (Wagn. Stat. 690, 335) this court is authorized to interfere. But 

it has no power simply to reduce the term of imprisonment so as to bring it 

within the statutory limit.— Ex parte Page, 291. 
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CRIMES AND PUNISHMENTS—(Continued.) 

4. Indictment — Liquor — Selling without license.—The selling of liquors 
without license is not an offense subject to be proceeded against by indict- 
ment, unless defendant consents to that mode of prosecution. (State v. Huff- 
schmidt, 47 Mo. 73, affirmed.)—State v. Dougher, 409. 

5. Indictment — Selling liquor without license, ete.— Indictment will not lie 
for selling whisky without a license, where defendant does not waive his objec- 
tions to the mode of prosecution. (State v. Huffschmidt, 47 Mo. 73.)—State 
v. Snider, 409. 

6. Criminal law — Obtaining money under false pretenses — Allegations must 
show what.—The essence of the crime of obtaining money or property 
by false pretenses, is that the false pretense should relate to a past event or 
to a fact having a present existence, and not to something to happen in the 
future. And the prosecutor must believe that the pretense is true, and, con- 
fiding in its truth, must, by reason of such confidence, part with his money or 
property. An indictment for obtaining money under false pretenses, which 
fails to show these facts, is bad, and may be reached by motion in arrest.— 
State v. Evers, 2. © ¥ 

See BANKS AND Banxrna, 1; Practice, CRIMINAL. 

CRIMINAL LAW. 

See Crimes AND PUNISHMENTS; PRACTICE, CRIMINAL. 


D 
DAMAGES. 


1. Damages — False imprisonment — Sham arrest under legal process — 
Measure of damages.—The employees of a railroad company being ordered 
to remove a section-house belonging to the road, while engaged in its removal 
were arrested under criminal process for malicious injury to the building, and 
brought before a magistrate, but were subsequently released; the persons 
ordering the arrest saying they did not wish to prosecute them further, as 
they had sued out an injunction restraining the company from removing the 
building. Held, that the proceeding was a sham, and those causing the arrest 
were liable in damages for false imprisonment; that under the circumstances 
the damages were aggravated rather than diminished, because the forms of 
legal process were made use of to accomplish the sham arrest. — Fellows v. 
Goodman, 62. 

2. Damages — Railroad — Negligence — Selection of employee, care used in— 
Pleadings.— A master is bound to use due care and diligence in the selection 
and employment of his agents and servants, and for want of such care is 
responsible to all other servants for any damage that may arise. But in such 
case his responsibility is for his own negligence, and not merely for that of 
his servants. Hence an action against a railroad company for the killing of an 
employee by a co-employee, which charges that defendant failed to employ 
skillful servants, but fails to allege want of care and diligence in the selection 
of servants, is bad on demurrer. If the officers have made careful inquiry 
into the habits and competency of the employees, and upon such inquiry 
believe and have reason to believe them sober, competent and careful, they are 

not liable for the injuries resulting from the negligence of the co-employee. 
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DAMAGES—( Continued.) 


And the mere allegation that defendant allowed its employees to neglect 
their duties, without alleging how or wherein, is not sufficient to charge liabil- 
ity on the company. — Moss v. Pacific R.R. Co., 167. 

8. Railroad companies — Damages — Freight depots — Negligence. — Under 
section 5 of the damage act (Wagn. Stat. 520), taken in connection with sec- 
tion 48 of the act concerning railroads (Wagn. Stat. 810-11), railroad compa- 
nies are not, regardless of the question of negligence, liable for the killing 
of stock in incorporated towns or cities, near their freight and passenger 
depots, where goods are wont to be received and shipped, although the track, 
at the point of the accident, was unfenced. — Lloyd v. Pacific R.R. Co., 199. 

See Bonps, 1, 2; Dower, 6; Evrpencr, 5; Execution, 3; [ysuncTIion, 

2; Rartroaps, 6; REPLEvIn, 2; SHERIFF, 7, 8. 


DEDICATION TO PUBLIC USE. 
See Eminent Domary; HaAnnrpaL, City or, 1, 2, 3;. Lanps anp 
Lanp Tiries, 3, 4; Rarroaps, 1, 2, 3, 7; St. Cuaries, Crry or, 
1, 3; Streets, 1. 
DESCRIPTIO PERSON A, 
See Brits anp Nores, 1, 5, 6. 
DESCRIPTION. 
See Lanps anp Lanp TiTLEs, 1. 
DISTURBANCE OF THE PEACE, 
See CRIMES AND PUNISHMENTS, 2. 


DIVORCE AND ALIMONY. 

1. Divorce — Alimony — Counsel fees — Dismissal of suit.— Under a proper 
construction of the act of 1868, touching alimony (Wagn. Stat. 535, 3 12), 
in a suit for divorce by the husband against the wife, the latter is entitled to 
the allowance of a reasonable sum for defending the suit; and this sum 
should be large enough to cover counsel fees. But they should not be entered 
up as specific costs; she must make her own terms and pay the amount from 
the general fund. The sum may be increased if necessary as the suit pro- 
gresses, und the allowance may be enforced by attachment, or the court may 
make its payment a condition to the further prosecution of the suit. And 
the dismissal of the suit by plaintiff while the application for alimony is 
under consideration by the court, will not defeut the claim, although it 
may diminish its amount.—Waters v. Waters, 885. 

DONATIONS. 

See Girrs: Sr. Louis, Crry or, 1. 

DOWER. 

1. Dower—Land, part payment for by vendee—Sale of after death of vendee— 
Assignment of dower to widow — Rule as to.— Where the vendee of land has 
tuken possession and paid part of the purchase-money, although no deed has 
passed but merely a title bond, he has such an interest therein as will make 
his vendor stand seized to his use; and after his death and sale of the prop- 
erty by the administrator, his widow will be entitled to her dower in the 
land, subject, perhaps, to contribution of her proportion of the amount paid 
by the administrator’s vendee in satisfaction of the original vendor’s lien.— 
Hart v. Logan, 47. 

40—xLIx. 








626 INDEX. 


DOWER—( Continued.) 

2. Dower — Equitable estate— Purchase-money not fully paid— No dower 
attaches, when.— Where the purchase-money on a title bond for land was not 
fully paid, and the equitable interest of the husband in the land was sold prior 
to his death, his widow can have no dower therein. As the equity of the hus- 
band was not such as would entitle him to a decree for the legal estate, there 
was no resulting trust in his favor, and the vendor was not seized to his use, 
within the meaning of the first section of the dower act.—Worsham vy. Cal- 
lison, 206. 

8. Dower properly real estate. —The term “‘dower” properly refers to the 
interest of the widow in the real estate of the deceased.— Bryant, Adm’r of 
Buford, v. McCune, 546. 

4. Dower — Household furniture, ete, not dower estate — Construction of 
statute. —The household furniture, provisions, etc., allowed the widow by 
statute (Wagn. Stat. 88, 3 33), are no part of her dower proper. She has 
an absolute property, and not a life estate, in them.— Id, 

5. Dower— Devise in will not taken in lieu of by implication. — A devise 
or bequest in favor of the wife, contained in the will of the husband, will 
never be construed by implication to be in lieu of dower. The design to 
substitute the one for the other must be unequivocally expressed. — Id. 

6. Dower, action for deforcement of — Mode of estimating damages — Yearly 
value if the land had been properly improved, ete.—In assessing the damages 
due a widow for the detention of her dower, it is the duty of the jury to find 
from the evidence in the cause what would have been the reasonable net yearly 
value of the land without reference to any improvements, after deducting the 
taxes, if the land had been reasonably used by the owner, and to allow plain- 
tiff one-third of the net sum. This rule imposes on the owner of the land the 
duty of making it reasonably productive, so that the widow shall obtain her 
proportionate share, if any is due her, by fair management. It matters not 
whether the property has been actually used. The true criterion is, what 
would be the yearly value of the land if the property had been reasonably 
used by the party in possession holding the title.—O’Flaherty v. Sutton, 583. 


E 

EJECTMENT 

1. Ejectment — Execution sale — Outstanding title.— Defendant in an execu- 
tion cannot defeat an action of ejectment brought against him by a purchaser 
at the execution sale, by setting up an outstanding title. And the same rule 
obtains in case of one claiming under such title, where he had acquired pos- 
session under defendant in the execution. If he wishes to assert his title he 
must first yield his possession so acquired from defendant in the execution, 
and then bring his action of ejectment.— Boyd v. Jones, 202. 

2. Ejectment — Irregularities in proceedings affecting title may be investi- 
gated, when.— In an ejectment suit, irregularities in the entry of a judgment 
or issue of an execution or mode of advertisement thereunder, in pro- 
ceedings through which the parties to the ejectment suit derived title, but 

to which they were strangers, cannot be shown in evidence. Those errors 

are such as could only be looked into in a direct proceeding instituted for 

that purpose.— Winston v. Affulter, 263. 
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EJECTMENT—( Continued. ) 

8. Ejectment — Plaintiff must stand on his own title.—In ejectment, plaintiff 
must stand on his own title, and if he has none he cannot recover against the 
party holding the possession.— Large v. Fisher, 307. 

4. Ejectment — Trespasser.—In an action of ejectment, a mere trespasser can 
not raise the question of notice as between other parties. — Strain v. Murphy, 
337. 

5. Ejectment — Evidence—Common grantor — Notice, actual and constructive. 
—In ejectment, proof of a written contract with plaintiff for conveyance of the 
land from one in possession claiming title, which was subsequently executed 
by a statutory process (see Wagn. Stat. 99, 33 38, 43), is sufficient prima 
facie evidence against one claiming under the same grantor, by deed inter- 
vening between the contract and its specific execution. The title of the 
common grantor is acknowledged, and plaintiff need go no further. To pre- 
vail against plaintiff’s case it must appear that defendant purchased for a 
valuable consideration without notice of the original contract with plaintiff. 
And in such case, where the contract was recorded and it appeared that the 
opposite party was a dealer in real estate, although the record would not be 
constructive notice, vet this fact might go to the jury in connection with others 
as tending to show actual notice.— Fellows v. Wise, 350. 

6. Mortgage — Condition broken — Ejectment.—The mortgagee, after condition 
broken, may maintain ejectment for the mortgaged land.— Reddick v. Gress- 
man, 389. 

7. Ejectment — Inconsistent defenses.—In ejectment, defendant cannot deny 
the title of the grantor of plaintiff, and yet claim as purchaser under his 
grantor. Such defenses are inconsistent, and, when entering upon his proof, 
defendant may be compelled to elect between them.— Fugate v. Pierce, 441. 

See AtracuMENT, 3; LANDs AND Lanp Tirtes, 29; Sazs, 7. 

ELECT, MOTION TO. 

See Practice, Crvir— PLEaDInNG, 5, 15, 


EMINENT DOMAIN, 

1. Eminent domain — Railroads — Statute —What uses public.—The Hanni- 
bal & St. Josepn R.R. Co. are authorized under the statute (Wagn. Stat. 298, 
2 2, subd. 7) and charter (35), to condemn land for purposes of depots, 
engine-houses and repair-shops. Such use is a public use, for which property 
may be taken against the owner’s consent.— Hann, & St. Jo. R.R. Co. v. 
Muder, 165. 

2. Eminent domain —Country roads crossing railroads —General grant.— 
Power to appropriate the property of a railroad in such a manner as to 
destroy or greatly injure its franchise, or render it impossible or very difficult 
to prosecute the object of its organization, cannot be inferred from the gen- 
eral grant of power to establish a road across its track, but such general grant 
is sufficient to warrant the laving of a road across its track whenever public 
necessity demands it: and as to whether that public neceasity exists, the city 
council must be the judge.— City of Hannibal v. Hannibal & St. Jo. R.R. 
Co., 480. 

3. Eminent domain — Bridge approaches — Appraisement of land — Verdict 
of commissioners may be set aside by Circuit Court.—The finding of com- 

missioners appointed to appraise land to be condemned for approaches to @ 

bridge, is not conclusive upon the Circuit Court; but on written exceptions, 
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EMINENT DOMAIN—( Continued.) 
filed by either party, the court may re-examine the evidence, and, if the 
verdict of the commissioners was wrong, may set it aside. (Wagn. Stat. 
$28, 2 4.)—Hannibal Bridge Co. v. Schaubacker, 555. 
See Lanps anp Lanp Trriss, 8; RarLroaps, 1, 3, 7. 


ENTRIES. 

See Evipence, 15. 

EQUITY. 

1. Equity — Decree, when may be set aside.— Semble, that after a lapse of three 
years, a decree of court cannot be set aside on motion.— Richardson v. Rich- 
ardson, 29. 

2. Sale— False representations avoid, when.— In order to avoid a sale for that 
reason, the representation touching the subject-matter of the sale must not 
only be false, but the purchaser must be deceived by it. He must trust to it 
and buy on the strength of it. Thus, where the vendee examined land prior 
to purchase, he could not afterward have the sale set aside because the vendor 
had falsely represented the land to be wooded and smooth in surface ; since as 
to these facts there could have been no deception.— Morse v. Rathburn, 91. 

3. Sale of land — Agency — Sub-agent, representations by.—Where one who 
acts for the legal owner of land is himself the equitable owner, the representa- 
tions of his agents will bind the legal owner. In such case the equitable owner 
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is also principal.— Id, 
4. Equity — Trespass — Ex parte estate — Vendor's lien — Petition — Certain 
separate estate was owned by a married woman, subject to the vendor's lien. 
Part of it was subjected to payment of her debts by a judgment, definitely 
describing the same. A bill being brought by the purchaser thereof at 
execution sale, to subject her remaining estate to the payment of the vendor’s 
lien, on the ground that the original suit by mistake failed to embrace these 
lands, Ae/d, that: the bill contained no equity, and was properly dismissed ; 
for the proceedings under which he purchased gave him no title to said 
lands, and no attempt was made by suit for that purpose to reform those 
proceedings.— McCann v. White, 96. 

Equity — Bill in to set aside deed — Fraud — Encumbrance —Warranty.— 
In case of a bill in equity to set aside a deed from plaintiff to defendant as 
being obtained by fraud, where it appears that the land was conveved in 
exchange for other real estate deeded by defendant to plaintiff, which at the 
time was subject to an encumbrance, but the evidence showed no knowledge 
of the encumbrance on the part of defendant and no fraud in the transaction, 
plaintiff might be entitied to his action on defendant’s covenant of warranty 
for the amount he paid to remove the encumbrance, but he could ask for 
nothing more. — Eddington v. Nix, 134. 

6. Practice, civil—Jury not a matter of right in chancery cases.— A suit 
alleging the cancellation and delivery of a note by mistake, and asking for 
relief, and that defendant be decreed to pay, etc., may properly be treated 
by the court as a bill in equity; and defendant therein ‘is not entitled to a 
jury us a matter of right. Issues may be framed and submitted to a jury, 

but that is a matter of discretion and not of absolute right.— Weil v. Kume, 

158. 

Equity — Partition sale of lands under — Person having interest not a party 

— Action to set judgment aside, ete.— Une claiming an interest in lands sold 


* 
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EQUITY—( Continued. ) ‘ 
in a partition suit, to which he was not a party and by which he was not 
bound, is not entitled to a decree in a court of equity setting the proceedings 
aside on the ground that the same were fraudulent and void.—Peak y. Laugh- 
lin, 162. 
8. Equity — Relief —Purchaser without consideration given—Notice.—A gran- 
tee of land must show that he has paid the purclase-money or parted with 
some valuable consideration, before he can be entitled to relief against an 
outstanding title on account of failure of notice thereof.— Rice v. Bunce, 
Adm’r of Seely, 231. 
9. Equity — Trust estate — Notice.—One who, in consequence of a blunder in 
the terms of a deed, obtains the legal title to land the equitable ownership of 
which is in another, and has full knowledge of the fuct, will hold as trustee 
for the latter. And a grantee, with notice from the legal owner, will be 
affected with the same trust.— Smith v. Walser, 250. 
10. Sales—Agreement to bid on for debtor, etc.—Specific enforcement.— Where 
the purchaser at a sheriff’s sale agreed with defendant in the execution that 
he would bid it off for him and give him a title bond to re-convey it to him as 
soon as the amount bid for it was refunded, and purchasers were prevented 
from bidding by acts and declarations creating the impression that the pur- 
chaser was bidding in the property for defendant in the execution, such agree- 
ment should be specifically enforced in a court of equity.— Griffith v. Judge, 
536. 
ll. Equity, bill in— Equitable garnishment.—Where a debtor has absconded 
so that judgment cannot be obtained against him, and has no property in the 
State subject to attachment, but has money in a city treasury belonging to 
him, it may be reached by bill in equity, in the first instance, without a pre- 
vious judgment at law, and without showing fraud or any other recognized 
ground of equitable jurisdiction. And the fact.that cities are not liable 
under the statutory garnishment, will not protect them from such proceed- 
ing in equity.— Pendleton v. Perkins, 565. 

See Contracts, 6; Dower, 2; Insuncrion, 1; LANDLORD AND TENANT, 

3; Practice, Crvit — Pieapinea, 11, 12; Trusts AND TRUSTEES, 3. 
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ESCROW. 








See Brits AND NorTEs, 2. 
ESTOPPEL. 

1. Estoppel in pais—- Boundary line — Improvement, acquiescence in.—W ith- 
out any agreement more than is implied from their acts, if two persous 
trace their dividing line, and both recognizing it as such, one goes forward 
with the knowledge and acquiescence of the other, and makes valuaile 
improvements, so valuable as to work great injury to the party making them 
if the line be disturbed, the other will be estopped from afterward alleging 
such mistake as shall deprive the builder of his improvements; and especi:\!)) 
if the party seeking to disturb the line knew at the time the improvemen::s 
were made, all that he subsequently learned, or if he had the means of know.- 
edge. In such case it is not necessary to show actual fraud in the party estoppel. 
— Dolde v. Vodicka, 98. 

2. Estoppel in pais— Sale of lands — Improvements, ete.— One who has 
received an adequate consideration for the sale of land, and stands by for 
years xnd sees it greatly enhanced in value by improvements, without warning 
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ESTOPPEL—( Continued. ) 

or protest, is estopped from disavowing the sale, although the sale itself was 

not binding in law.— Highley v. Barron, 103. 
8. Real estate— Mistaken boundary line — True line must govern, when — 
Adverse possession.— If two adjoining proprietors are divided by a line which 
they suppose to be the true one, each claiming only to the true line wherever it 
may be, they are not bound by such supposed line, but must conform to the 
true one when it is ascertained. But if these proprietors fix upon certain 
monuments or clearly-defined mark of their division line, and each holds 
open, notorious and continued possession to such line, claiming it to be the 
true one; or if one holds such possession up to such boundary, claiming it to 
be the true line, and the other party acquiesces or fails to take steps to disturb 
his possession, it is adverse, and the statute of limitation will apply. 

In the absence of intention to hold adversely, however, the presumption 
will be that he designed to hold only to the true line, whatever that might be. 
—Tamm y. Kellogg, 118. 





4. State bonds — Governor, authority of to contract for payment in specie.— 
The State by the course of its Legislature 1s estopped’ from now disputing the 
authority of the governor to contract for the payment of State bonds i in gold 
and silver.— Opinion in response to Governor, 216. 

5. Estoppel in pais — Sale of land — Standing by — Silence and encourage 
ment.— One having an equitable interest in land, who is present when the 
same is put up for sale, and gives no notice of his own claim, but enters the 
list of bidders, and by his silence or conduct induces others to bid and expend 
their money in the purchase of the land, will be estopped from afterward 
asserting his title against the purchaser.— Rice v. Bunce, Adm’r of Seely, 231, 

6. Estoppel in pais — Fraudulent intent not necessary.— If a person encour- 
ages another to purchase either land or a chattel, he cannot afterward assert 
any title in himself to the thing purchased, although he may have been 
ignorant of his rights when he gave the encouragement; for though there 
may have been no fraudulent intent, yet the assertion of his title would 
operate as a fraud, in the same manner as if there had been a fraudulent 
purpose.— Id, 

7. Partition — Sale— Fraud —Reversal of proceedings — Estoppel.— Par- 
ties in interest in a partition suit, who receive their land at the partition sale, 
make no complaint of any unequal distribution, and permit the purchasers 
to make valuable improvements, and show no fraud or mistake in the pro- 
ceedings, will be estopped from afterward taking advantage of an irregularity 
in the order of sale, and having them reversed and a new partition ordered. 
A fortiori would an outsider champertously purchasing, for purposes of spec- 
ulation, the interest of a party to the original suit who was not disposed to 
litigate, be forbidden thus to annul the sale.— Pockman v. Meatt, 345, 

See ATTACHMENT, 5; PARTNERSHP, 1. ; 

EVIDENCE, 

1. Evidence — Bond — Testimony touching, at date of.—In suit on a bond, 
statements of the principal at the date of its execution, in the absence of 
plaintiff or his agent, are inadmissible.— North Mo. R.R. Co. v. Wheatley, 

136. 

2. Witnesses—Where party is dead, children of other party may testify.— 

Where ote of the parties to a contract or cause of action is dead, the statute 
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EVIDENCE—( Continued.) 
excludes the other party in interest from testifying, but not his children.— 
Anderson, Adm’r of Gentry, v. Hance, 159. 

8. Promissory notes—Ezxecution—Denial of, may be sworn to, when. —Where 
defendant in a suit on a promissory note was no party to the instrument, but 
through mere inadvertence failed to verify his denial of its execution (Wagn. 
Stat. 1046, 3 45), he should be permitted on suitable terms to make the affida- 
vit.— Id. 

4. Evidence — Experts, testimony of.—Where the experience of a witness is 
of such a nature that it may be presumed to be within that of all men 
of common education moving within the ordinary walks of life, the evidence 
of opinion is impropet. The jury must draw their own inference.— Gavisk 
v. Pacific R.R. Co., 274. ‘ 


5. Damages — Railroad — Evidence — Offer of charity.—In suit for damages 
against a railsoad company for killing plaintiff’s husband, proof of a letter 
from the president to plaintiff, containing an offer of money as a charitable 
donation, but in no way admitting any legal liability, although strictly 
improper for irrelevancy, would not be calculated to work harm to defend- 
ant, and would not justify a reversal of the cause. — Jd, 

6. Partnership — Admissions of members.— The admissions and declarations 
of one of the partners touching a partnership transaction bind the remaining 
members of the firm.— Henslee v. Cannefax, 295. 

7. Deed—Record.—A deed is not inadmissible in evidence because unrecorded. 
—Shumate v. Reavis, 333. 

8. Evidence, secondary — Contents of deed.— Before being permitted to intro- 
duce the record copy of a deed, the person so desiring must account for the 
non-production of the original by showing that it is not within his power. This 
will be sufficiently established by proving that the custodian of the deed has 
made diligent search for it and cannot find it.— Strain v. Murphy, 337. 

9. Ejectment —— Evidence — Common grantor—Notice, actual and constructive. 
— In ejectment, proof of a written contract with plaintiff for conveyance of 
the land from one in possession claiming title, which was subsequently exe- 
cuted by a statutory process (see Wagn. Stat, 99, 32 38, 43), is sufficient 
prima facie evidence against one claiming under the same grantor, by deed 
intervening between the contract and its specific execution. The title of the 
common grantor is acknowledged, and plaintiff need go no further. To pre- 
vail against plaintiff’s case it must appear that defendant purchased for a 
valuable consideration without notice of the original contract with plaintiff. 
And in such case, where the contract was recorded and it appeared that the 
opposite party was a dealer in real estate, although the record would not be 
constructive notice, yet this fact might go to the jury in connection with 
others as tending to show actual notice.—Fellows v. Wise, 350. 

10. Wills, probate of. — What proof necessary to make will competent as 
evidence.—In order that a will may be received in evidence, there should be 
some proof in writing attached to the will and recorded with it, showing that 
it had been duly proved. And there should be a certificate of the record 
of the will and proof. But the statute does not require that the proof should 

consist of the actual testimony in detail taken at the probate, signed by the 

witnesses and attested by the clerk; nor that the certificate of the clerk 
attached should show that it was so signed and attested. The certificate spoken 
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EVIDENCE—( Continued.) 
of in section 20, and that in section 26 of the statute touching wills (Wagn. 
Stat. 1367) cannot be the same. The former is in the nature of a jurat to an 
affidavit showing that the testimony was given and subscribed in open court 
and before the clerk: while the latter is a certificate to the action of the court. 
— Chariton v. Brown, 353. 

ll. Evidence — Deeds — Imperfect acknowledgments — Proof — Construction 
of statute.—Under the act of 1847 (Wagn. Stat. 595, 22 35, 86) copies of the 
record of instruments drawn theretofore and imperfectly acknowledged can 
not be received in evidence without satisfactory proof of the execution of the 
original and the truth of the copy.— Musick v. Barney, 458. 

12. Witnesses — Testimony, contradictory — Disregarded, when.—If a witness _ 
contradict himself on any material point, his testimony may be disregarded. 
—State v. Miller, 505. 

13. Evidence — Qui tacet, ete. — Statements made in the presence of a party 
sought to be bound by them, and not denied, are competent evidence 
against him.— Jd. : 

14. Instrument, lost — Execution, proof of—Evidence, primary and secondary 
— What permissible.—The establishment of the loss of an instrument will not 
dispense with the necessity of proving its execution. And the best evidence 
of this fact which the case will admit of must be produced. But on the failure 
of better proof, secondary evidence, down to its lowest stages, is admissible. 
Thus, the copy of the record of a deed proved to be lost may be introduced, 
the recorder having sworn to his recollection of the original deed and to the 
fact that the record and copy were faithful transcripts of the original.—Briggs 
v. Henderson, 531. 

15. Evidence —Instruments, copies of —Entries, cotemporaneous.—Cotempora- 
neous entries, not only of acts and occurrences, but of copies of instruments, 
if made in the course of business, or where they would naturally be looked 
for, are often received, especially when sustained by other evidence.—ZJd. 

See Britis AnD Notes, 2, 4; Contracts, 5; Converances, 5; ForcrBie 
ENTRY AND DETAINER, 1, 2, 3: IysuRANCE, Fire, 1; LAnps anp Lanp 
Tires, 10, 15, 25, 26; Pracrice, Civi.c—Apprats, 4; Practice, Crv1n 
—Triats, 2, 4, 5; Practice, Criminat, 6, 15; Pracrice, SupreMxE 
Court, 1, 2, 5, 6, 7; Rererences, 1,2; Revenur, 5,7; Sureriss, 1; 
WITNESSES, 

EXECUTION. 

1. Sheriff — Execution— Bond, action on — Measure of liability.—A sheriff is 
bound to use reasonable diligence in searching for property on which to levy. 
It is usual for the plaintiff to point out property where it is not known to the 
officer; but if it were pointed out by another, or if the officer had knowledge 
of such property, no matter how obtained, and failed to make a levy, it would 
be sufficient to establish his liability on his bond. But his liability does not 
follow from the mere fact that there was property in possession of defendant 
not levied on, without proof that he knew of the property or might have 
ascertained about it by the exercise of reasonable diligence.— State, to use 
of Lowe, v. Ownby, 71. 

2. Sheriff — Bond, suit on — Default —What allegation may be inquired into 
after.—In suit on a sheriff’s bond for failure to levy upon property sufficient 

to satisfy an execution, the truth of the allegation that the sheriff had notice 
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EXECUTION—( Continued.) 


of the execution-defendant’s having property subject to execution, is not 
admitted by a default taken in the case; but, under the statute (Wagn. Stat. 
240, 3 7), must be inquired into, Proof of the existence of such property, 
and consequently of his knowledge thereof, pertains to the condition and 
breach, not to the penalty or the execution of the bond.— Jd. 

8. Execution, special, what—Failure to leey—Damages.—An execution in pro- 


ceedings to foreclose a mortgage, recited an order to levy on the ‘‘ mortgaged 
premises,” and then defihitely described them by metes and bounds. The 
order, as recited, also directed that if the premises were insufficient to satisfy 
the execution, then the residue should be levied of the goods, chattels, lands 
and tenements of the debtors, without specifying particularly what should be 
taken. The execution then directed that of the goods, lands, etc., “as above 
described,” the officer should cause to be made the debt, damages and costs. 
Apart from its recitals, the execution contained no direct command to seize 
any other property than that spoken of as ‘“‘above described,”’ viz: the mort- 
gaged premises. Held, that the order, being to seize accurately-described 
specific property, was a special execution. 

Under that execution the officer was bound to take and sell the mortgaged 
premises; and if plaintiff in the execution were injured by reason of his 
neglect to do so, the creditor should beecompensated in damages, unless he 
interfered and gave instructions at variance with the requirements of the 
execution. — State, to use of Ross, v. Cave, 129. e 

4. Executions — County warrant — Receipt by sheriff, effect of.—A county 
warrant is capable of being seized and levied on by a sheriff (R. C. 1855, p. 
741, 218; Wagn. Stat. 606, 3 20), and his receipt thereof, in satisfaction of an 
execution, is in law a satisfaction of the execution and of the judgment on 
which it is issued; and if any loss results to the creditor in consequence of the 
act of the sheriff, his recourse would be on that officer and his official sureties. 
—Trigg v. Harris, 176. 

5. Sales cannot be impeached collaterally in ejectment.—Where a stranger 
purchases lands at an execution sule, it can be impeached only by a direct 
proceeding, by motion to set aside the sale, or, where a deed has been made, 
by an action in the nature of a bill in chancery. It cannot be done in an 
action in ejectment.— Groner v. Smith, 318. 

6. Judgment — Sheriff's deed — Sale—Revival of judgment—Execution, issue 
of.—An execution may be issued upon a judgment, the record of which had 
been mutilated or destroyed, without waiting to have it re-entered as provided 
by the act of 1864 (Sess. Acts 1863-4, pp. 44-5).— Strain v. Murphy, 337. 

See Agency, 2; ATTACHMENT, 4; EgyectMeNT, 1; GARNISHMENT; Hus- 

BAND AND WIFE, 2; JUDGMENT, 2; REVENUE, 23. 

EXPERT. 

See EvipENce, 4. 


F 


FALSE IMPRISONMENT. 
See Damaaegs, 1. 
FALSE PRETENSES. 
See CRIMES AND PUNISHMENTS, 6. 
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FENCES. 
See RatLroaps, 6. 


FORCIBLE ENTRY AND DETAINER. 


1. Forcible entry and detainer— Indicia of actual possession— W hat sufficient. 
—In an action of forcible entry and detainer it appeared that plaintiff, in 
entering upon land, caused it to be surveyed, established the corners, cut 
hay upon the land and ricked it up, and forbade others to cut hay upon it; 
held, that such acts amounted to open and visible indicia of possession, from 
which the jury might deduce actual possession and find for plaintiff. — Miller 
v. Northrup, 397. 

2. Forcible entry and detainer — Proof of possession — What sufficient. —In 
actions under the statute for forcible entry and detainer, proof of title in the 
plaintiff, with payment of taxes and acts of ownership merely, is not evidence 
of peaceable possession. But plaintiff need not be always on the land, pro- 
vided the occupation by the owner is intended to be permanent.— Jd, 

8. Forcible entry — Possession—Wild lands —There may be possession in 
fact of unimproved and uncultivated land. An entry upon land, with the 
intention of clearing and fitting it up for cultivation, is such an entry as 
that a jury may be authorized to infer actual possession from it.— Id. 

4. Forcible entry and detainer —Tenant, when in possession, must sue.— For 
disseizin during tenancy, where fhe tenant was in actual possession, an action 
of forcible entry and detainer should be brought by him, and not by the 
landlord. — McCartney’s Adm’r v. Alderson, 456. 

FRAUD. 

1. Land and land titles — Fraudulent misrepresentations — Diligence — Con- 
fidence — Proof of fraud, ete.— Fraudulent misrepresentations and conceal- 
ment by the vendor of land as to the nature, quality, quantity, situation and 
title thereof, in order to entitle the vendee to relief, must be in reference to 
some material thing unknown to the vendee either from want of examination 
or from want of opportunity to be informed. And if the buyer trusts to rep- 
resentations which are not calculated to impose upon a man of ordinary pru- 
dence, or if he neglects the means of information easily in his reach, he must 
suffer the consequences of his own folly and credulity. The vendee must go 
further and show that some deceit was practiced for the purpose of putting 
him off his guard, or that special confidence was reposed in the representa- 
tions of the vendor, and that the contract was made and entered into upon 
the strength of that confidence. And in such cases there should be the clear- 
est proof of the fraudulent misrepresentations. — Langdon v. Green, 363, 

See ADMINISTRATION, 1, 2; AGENCY, 3; ASSIGNMENT, 2; ConTRacts, 6; 
Esropret, 5, 6; Frauputent Conveyances; Girts, 1; ParriTIon. 


FRAUDS, STATUTE OF. 

See Lands anv Lanp Trrzs, 8. 
FRAUDULENT CONVEYANCES. 
1. Agency — Deed of trust — Fraud — Res geste.—The grantor in a chattel 
deed of trust remained in possession, and failed to have it recorded within 
the proper time, but requested the recorder to file it for record and return it, 
saying that there was some trouble about the property and he might wish'to 
alter it. The property being attached in the hands of the grantor, on the 
claim that the deed was fraudulent, and being replevied by the grantee, the 
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FRAUDULENT CONVEYANCES—( Continued.) 


former would be held to have acted as agent of the latter in the transaction 
with the recorder, and his statements would bind the grantee, in the absence 
of any proof that the grantor was wrongfully in possession of the property, or 
that the grantee repudiated his transaction with the recorder.— Haenschen v. 
Luchtemeyer, 51. 

2. Sales, fraudulent—Gross inadequacy of price—Fraudulent circumstances. 
—When a sale is attacked as fraudulent, gross inadequacy of price is one 
of the badges of fraud, and becomes controlling when coupled with other 
circumstances tending to show’ fraud.— Curd v. Lackland, 451. 


G 
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GAMBLING HOUSES. 
See Contracts, 11. 

GARNISHMENT. 

1. Equity, bill in— Equitable garnishment.—Where a debtor has absconded 
so that judgment cannot be obtained against him, and has no property in the 
State subject to attachment, but has money in a city treasury belonging to 
him, it may be reached by bill in equity, in the first instance, without a pre- 
vious judgment at law, and without showing fraud or any other recognized 
ground of equitable jurisdiction. And the fact that cities are not liable under 
the statutory garnishment, will not protect them from such proceeding in 
equity. — Pendleton v. Perkins, 565. 


GIFTS. 

1. Undue influence — Donations to persons in relation of trust, ete. — Dona- 
tions to persons sustaining the relation of confidential friend and adviser of 
the donor, will be watched with great jealousy, and will be set aside on the 
discovery of the least fraud, Every presumption will be against them.—Yosti 
v. Laughran, 594, 


GOVERNOR, 

1. Governor — Illegal acts under coor of law — Liability of the State.—If 
the governor, pretending to act in pursuance of the law, should purchase 
munitions of war for the enemies of the national government, and the vendors 
should know the object of the purchaser at the time of sale, they would have 
no claim against the State.— State ex rel. Blakeman v. Hays, 604. 

See ConsTITUTION OF MissourRI, 3. 


GUARDIAN AND WARD. 
1. Wills — Life estate — Survivorship — Guardianship.— By the terms of a 
will, testator’s daughter was to take the care of two brothers during their 
lives, and “in so doing” was to have the use and benefit of the personal prop- 
eriy of the testator, and to have the possession of his land for the care and 
support of herself and children and her brothers. A special guardian was 
appointed for the latter. Held, that under the will, in the absence of any 
further provision, her death having occurred before that of her brothers, her 
husband could not succeed to her position in the control of the property and 
the care of her surviving brothers. No title vested in her as trustee, and 
there was no trusteeship into which her husband could enter, either under the 
will or by virtue of a judicial appointment. 
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GAURDIAN AND WARD—( Continued.) 


And no estate vested in her children. Their interest was through the 
mother, and was dependent upon her fulfilling the terms of the will in respect 
to the care and support of her brothers.— Richardson vy. Richardson, 29, 

Guardian — Ward’s estate — Sale — Lease.—A guardian has no power, with- 
out judicial sanction, to sell his ward’s estate, but he may lease it. Anda 
contract made by a guardian, by which the other party thereto should con- 
tinue in possession of land belonging to the ward, on the condition of paying 
annually a contingent sum, to be fixed by a commissioner, for the support 
of the ward, might be upheld as a lease without the aid of court.— Id, 

8. Bond, guardian’s — Suit on — Contribution—Petition—Allegations —Ver- 
dict — Jeofuils — Record — Surplusage. — Where judgment was obtained 
against a surety on a guardian’s bond, and the surety sued his co-surety for 
contribution, the failure of his petition to state that the original suit was 
brought in the name of the State, to the use of the beneficiaries on the guar- 
dian’s bond, should not be held to vitiate his judgment. The error would be 
cured by verdict. And on the trial, notwithstanding such defective averment, 
the record in the former suit might be admitted in evidence. And no mere 
informalities, not sufficient to have invalidated the first judgment, ought to 
be considered. Nor could the record be rendered inadmissible in evidence 
from the fact that it embraced a copy of the guardian’s bond. The latter 
was no part of the record, and should be treated as surplusage.— Haygood 
v. McKoon, 77. 

4. Guardian — Parent acting as curator— Duties of as such.—Where a minor 
has property independent of his parents, security must be given by the 
parent, and accounting be had in the same manner as though a stranger were 
appointed.—Dunean v. Crook, 116, 

6. Guardian — Curator — Sale of ward's property — Education. —The curator 
of the estate of the ward, and not the guardian of his person, is the proper 
individual to apply for the sale of the ward’s estate, and to sell the same and 
receive the proceeds for the expenses of his education.—Jd, 


H 

HABEAS CORPUS. 

1. Habeas corpus — Grand larceny — Imprisonment for ten years — Remedy. 
— A sentence of ten years’ imprisonment on conviction of grand larceny is 
illegal (Wagn. Stat. 457, 2 26), and the prisoner may be discharged under a 
petition for Aabeas corpus brought to this court. Where the error in the 
action of the court is one of fact dehors the record, this court will not inter- 
fere under that form of remedy. But in the case supposed, it appears on the 
face of the record that the court in passing sentence exceeded its jurisdiction, 
and did not act by authority of any provision of law. Hence, under the 
statute (Wagn. Stat. 690, 2 35), this court is authorized to interfere. But it 
has no power simply to reduce the term of imprisonment so as to bring it 
within the statutory limit.— Ex parte Page, 291. 





HANNIBAL, CITY OF. 





1. Cities — Hannibal — Establishment of streets — Charter.—The power to 
open streets, as given in the charter of the city of Hannibal, includes the . 
power to estabiish streets.— Oity of Hannibal v. Hann. & St. Jo. R.R., 480. 
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HANNIBAL, CITY OF—(Continued.) 


2. Hannibal, charter of — Proceedings for condemnation of streets — Petition 
of property-holders.—No petition by the property-holders is required by the 
charter of the city of Hannibal, in order to authorize proceedings for the 
establishment of streets in that city.— Id. 


3. Streets, establishment of — Hannibal city council — Jurisdiction over.— 
In proceedings for establishment of streets in the city of Hannibuai, the city 
council of that city alone has jurisdiction.— Jd. 


HANNIBAL & ST. JOSEPH RAILROAD CO. 
See Rar_roaps, I, 7. 

HUSBAND AND WIFE. 

1. Married women — Contracts of, void.—The promise and undertaking of a 
married woman, as a contract, are entirely void, and she cannot be held per- 
sonally liable therefor.— Higgins v. Peltzer, 152. 

2. Married women, judgment against — Execution, sales under.—A judgment 
at law against a married woman is void, and an execution sale under it will 
convey no title.— Jd. 

8. Judgment, impeachment of collaterally — Married women.— The principle 
that a party cannot impeach a judgment in a collateral proceeding, does not 
apply to the case where defendant is 1 feme covert and not sui juris.— Id. 

4. Hushand and wife — Married women — Property of exempt from execution 
against husband, when.— Land purchased by the wife out of her own sepa- 
rate estate, even though that estate be money, is exempt from execution 
against her husband for his own debts.— Hale v. Coe, 181. 

See Divorce anD ALIMONY; DoweR; WITNESSES, 2. 


I 


INDICTMENT. 

See Practice, CRIMINAL. 

INFANTS. 

1. Minors — Affirmance of contracts — Property, recovery back — Refunding 
of money.— Infants, after they become of age, may aflirm contracts not pre- 
viously binding on them. Any act done by them showing an intention to 
affirm, such as receiving the purchase-money, with a full knowledge of all 
the facts, will be sufficient. And where an infant seeks to recover back his 
property, either real or personal, he must refund what he has received. He 
cannot recover so long as any part of the consideration is withheld.— Highley 
v. Barron, 103. 

See GUARDIAN AND WARD. 

INJUNCTION, 

1. Equity — Injunction — Allegation of insolvency, ete.—An injunction is not 

the proper remedy to prevent the wrongful sale of land, where there is no 

allegation of insolvency or other matter bringing the case within some exclu- 

sive branch of equity jurisdiction.— Waterman v. Johnson, 410. 

Injunction will not lie for past injuries.—For past injuries or trespasses the 
only remedy is by an action at law for compensation in damages. In such 
eaze injunction furnishes no relief. It is resorted to and applied only where an 
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INJUNCTION—{ Continued.) 


injury to real or personal property is threatened; and to prevent the doing 
of a legal wrong when an adequate remedy cannot be afforded by an action 
for damages.— Owen v. Ford, 436. 


INNKEEPER. 
See Contracts, 10, 


INSTRUCTIONS. 


See Pracrice, Crvi.—Trraxts, 2, 6, 7; Practice, Criminal, 7; 
REPLEVIN, 1. 


INSURANCE, FIRE. 

1. Fire insurance — Premium notes — Resolution of directors — Assessment — 
Proof of losses.—In a suit brought by a mutual fire insurance company for 
the amount of an assessment upon a premium note, proof of a resolution 
of plaintiff's board of directors levying an assessment on premium notes 
to meet the indebtedness of the company, is insufficient to establish the 
liability of defendant, without further proof that the losses and expenses 
which authorized the assessment had actually occurred.—Pacific Mut. Ins. 
Co. v. Guse, 329. 

2. Insurance companies—Draft—Agency.— Where the by-laws of an insurance 
company gave the general agent, under the direction of the executive com- 
mittee, authority to compromise and settle claims, and it appears that he was 
in the habit of adjusting and settling claims for loss and damage, and that he 
drew drafts on the company for the same, which drafts were honored and paid 
off, the community and those who dealt with him had a right to presume that 
authority had been delegated to him for that purpose, and the company would 
be bound for the payment of such drafts.— Fayles v. National Ins. Co. of 
Hannibal, 380. 

8. Insurance — Consignee, insurance by — Insurable interest of, in goods for 
warded — Instructions from consignor to insure.—A merchant to whom 
goods are consigned for sale on commission, with instructions from his 
principal to insure for his benefit, is bound to obey the instructions or indem- 
nify the consignor against any losses. And although usually he has no 
insurable interest in the goods further than the amount of his probable com- 
missions or profits, yet, in case of such instructions, he may protect himself 
against losses by insuring the whole property consigned ; and to this end he 
should be considered as insured for the full value of the property, and would 
be entitled to recover of the insurance company in case of loss. In such 
case the policy ought to inure to the benefit of the principal; and the agent 
or consignee ought to be treated ‘as a trustee for the consignor, and the 
amount of the recovery should go to the principal. And in a suit upon the 
policy, in the name of the consignee, this may be shown in order to prove 
that he had an insurable interest as trustee for his consignor.— Shaw v. tna 
Ins. Co., 578. 


INSURANCE, LIFE. 
See Revenues, 16. 


INTEREST. 
See ADMINISTRATION, 2. 























JEOFAILS. 
See Practice, Crvit — PLEADING, 1; SuRETIEs, 1. 


JUDGMENT. 

1. Judgments, void and voidable—When may be impeached collaterally.—The 
judgment or decree of a court of competent jurisdiction cannot be reversed or 
inquired into in a collateral proceeding, except for fraud. But a void judg- 
ment may be impeached collaterally.— Higgins v. Peltzer, 152. 

2. Married women, judgment against — Execution, sales under.— A judgment 
at law against a married woman is void, and an execution sale under it will 
convey no title.— Id. 

3. Judgment, impeachment of collaterally — Married women.— The principle 
that a party cannot impeach a judgment in a collateral proceeding, does not 
apply to the case where defendant is a feme covert and not sui juris.— Id. 

4. Pleadings — Demurrer—Judgment on not res adjudicata.—Demurrer being 
filed to a petition on the ground of certain formal defects, a final judgment 
thereon, and which does not reach the merits of the case, is no bar to a subse- 
quent suit between the same parties touching the same cause of action.— 
Wells v. Moore, 227. 

5. Ejectment — Irregularities in proceedings affecting title may be investi- 
gated, when.— In an ejectment suit, irregularities in the entry of a judgment 
or issue of an execution or mode of advertisement thereunder, in proceed- 
ings through which the parties to the ejectment suit derived title, but to 
which they were strangers, cannot be shown in evidence. Those errors are 
such as could only be looked into in a direct proceeding instituted for that 
purpose.— Winston v. Affalter, 263. 

6. Judgment cannot be impeached collaterally.— Judgment against a party 
duly notified and brought within the jurisdiction of the court, is valid until 
reversed or annulled in a proceeding instituted for that purpose, and cannot 
be impeached collaterally.— Martin v. McLean, 361. 

See ATTACHMENT, 2; Costs IN Crvit Cases, 2; Execution, 6; 
Recorps, 1. 

JURISDICTION, 

See ConsTITUTION OF THE UNITED States, 3; Hapeas Corpus, 1; 
Manpamus, 1; Practice, Crvir—Parttes, 1; Practice, CRIMINAL, 
11, 15; Practice, SuPpREME Court, 8. 

JURY. 

1. Cities, actions against — Jurors — Special venire.— In an action against the 
city of St. Charles, where some of the jurors were residents and tax-payers, 
plaintiff would be entitled to a special venire for jurors who owned no prop- 
erty in the city. But notice of such venire will not be granted after the jury 
is called.— Rose v. City of St. Charles, 509. 

See Equity, 6; Practice, Crvi.c—AppgEaL, 4; Practice, Civic—TRIALS; 
PRACTICE, CRIMINAL. 
JURY, GRAND. 
See Practice, CRIMINAL, 3, 4. 
JUSTICES’ COURTS. 
See Practice, Crmmrnat, 15, 
JUSTICES OF THE PEACE, 
See ConVEYANCES, 5. 
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LANDLORD AND TENANT. 
1. 


Landlord and tenant — State constitution — Military seizure — U. S. con- 
stitution—U. S. statute of limitation.—Section 4, art. x1, of the State consti- 
tution cannot be interposed to protect a tenant from payment of money due 
his landlord, although the money so due had been seized in the hands of the 
tenant by military authorities, to satisfy an assessment against the landlord for 
disloyalty. In so far as it protects the tenant from payment of his rent, in 
such case, it impairs the obligation of his contract with his landlord, and is 
null and void. But if the action by the landlord is not brought till more 
than two years have elapsed after the commission of the trespass, the Con- 
gressional statute of limitation (12 U. S. Stat. at Large, 757) will constitute a 
sufficient defense.— Clark v. Ticknor, 144. 


2. Landlord and tenant—Re-valuation of property at fixed periods—Forfeit- 


ure.— Where, by the terms of a lease, the rent was to be fixed every ten years 
by a re-valuation of the property by appraisers — one to be appointed by the 
two parties in interest, and they to choose a third in case ef disagreement — 
if, at the time of re-valuation, some of the parties in interest can make no 
appointment, being minors, the other party in interest cannot proceed ex parte 
to an appraisement, but the old rent will continue, and a forfeiture will be 
prevented by tendering that anrount.— Holmes v. Shepard, 600. 

Equity — Conditions in lease, owing to causes not contemplated, impossible 
to fulfill.—When, from causes not contemplated by the parties, the condi- 
tions of a lease can be carried out only by the assistance of a court of equity, 
the party suffering thereby is the only one who can apply for such aid.—ZJd, 

See Contracts, 4; Forciste Enrry anp DETAINER, 4. 


LANDS AND LAND TITLES. 
1. 


Deed — Reference to survey in — Effect of.—Where no other description is 
given of the land sold than by the number of the lot in the survey of a tract 
of lund or the plan of a town or an addition to the same, the authentic map 
of such survey is as much a part of the deed as though set out in it.— Dolde 
v. Vodicka, 98. 

Estoppel in pais — Boundary line — Improvement, acquiescence in. — With- 
out any agreement more than is implied from their acts, if two persons trace 
their dividing line, and both recognizing it as such, one goes forward with 
the knowledge and acquiescence of the other, and makes valuable improve- 
ments, so valuable as to work great injury to the party making them if the 
line be disturbed, the other will be estopped from afterward alleging such 
mistake as shall deprive the builder of his improvements; and especially 
if the party seeking to disturb the line knew at the time the improvements 
were made, all that he subsequently learned, or if he had the means of knowl- 
edge. In such case it is not necessary to show actual fraud in the party 
estopped.— Id. 

Eminent domain — Street opening — Land taken for — Adverse claimant. 
— Statute of frauds — Action for money paid.— When a municipal corpora- 
tion takes land for public use, the title passes by mere operation of law, with- 
out any conveyan’e, and the transfer is not wi‘hin the statute of frauds. 
Hence, where land -iaimed by opposite parties is 2ondemned for street pur- 
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LANDS AND LAND TITLES—(Continued.) 
poses, the rightful owner may treat the proceedings as regular and affirm the 
transfer to the city as valid, without a written transfer, us in case of the 
wrongful seizure and sale of personal property which passes by mere delivery, 
and may sue the opposite claimant for the money received by him in pay- 
ment for the land. In such case the law creates a privity of estate between 
the parties, as in case of personal property, which will lay the foundation for 
this action. 

A suit of the latter nature is not technically a trial of title, although 
involving the question who was the true owner at the date of the survey. 
The title at the time of bringing the action is not in dispute.— Tamm v. Kel- 
logg, 118. , 

4. Real estate— Mistaken boundary line — True ‘line must govern, when— 
Adverse possession.—If two adjoining proprietors are divided by a line which 
they suppose to be the true one, each claiming only to the true line wherever 
it may be, they are not bound by such supposed line, but must conform to the 
true one when it is ascertained. But if these proprietors fix upon certain 
monuments or clearly-defined mark of their division line, and each holds 
open, notorious and continued possession to such line, claiming it to be the 
true one; or if one holds such possession up to such boundary, claiming it to 
be the true line, and the other party acquiesces or fails to take steps to disturb 
his possession, it is adverse, and the statute of limitation will apply. 

In the absence of intention to hold adversely, however, the presumption 
will be that he designed to hold only to the true line, whatever that might 
be.— Id. 

5. Vendor and vendee— Part performance — Attachment.—Where the vendee 
of land has paid the purchase-money, taken possession and made improve- 
ments, the vendor is seized to his use, and the title in the vendee is subject to 
attachment and sale under execution.— Neef v. Seely, 209. 

6. Ejectment — Irregularities in proceedings affecting title may be investi- 
gated, when.—In an ejectment suit, irregularities in the entry of a judgment 
or issue of an execution or mode of advertisement thereunder, in proceed- 
ings through which the parties to the ejectment suit derived title, but to 
which they were strangers, cannot be shown in evidence. ‘Those errors are 
such as could only be looked into in a direct proceeding instituted for that 
purpose.— Winston v. Affalter, 263. 

7. Sheriff's deed — Relates back, when.—Where sheriff ’s sale was made before 
the commencement of a suit in ejectment, but the deed was dated afterward, 
it relates back to the day of sale so as to vest the title in the purchaser from 
that time. This rule, however, does not hold where the rights of purchasers 
for a valuable consideration without notice intervene.— Id. 

8. Vendor's lien — Unpaid purchase-money — Land sold for — Title obtained. 

— Where the vendor of land obtains judgment to foreclose his vendor’s 

lien for the unpaid purchase-money, and sells the land thereunder, his title 

passes from him so that he cannot thereafter assert it; nor can those claim- 

ing under him.— Id. 

Deed, sheriff's — Relates back to sale, when.— A sheriff’s deed will relate 
back to the date of the execution sale, as to parties having actual notice of the 
sale, and takes effect from that date. And in such case notice of the sale is 
virtually notice of the deed.— Shumate v. Reavis, 333. 
41—vOL. XLIX. 








642 INDEX. 


LANDS AND LAND TITLES—( Continued.) 

10. Lands and land titles — Possession — Notice.— Possession, although not 
actual notice of title, is evidence of such notice to be submitted to the jury. 
— Id. 

ll. Sheriff’s deed — Title — Execution of deed.—A sheriff’s sale, although 
manifested by a writing signed by the sheriff, does not pass the title of the 
debtor. To do this a deed must be executed by the sheriff.— Strain v. Mur- 
phy, 337. 

12. Sheriff’s deed—Relates back—Intervening rights of strangers.—A sheriff’s 
deed, as to the debtor and his privies, relates back to the time of the sale, but 
not so as to cut out the intervening rights of strangers.— Jd. 

18. Ejectment — Trespasser.—In an action of ejectment, a mere trespasser 
cannot raise the question of notice as between other parties.— Id. 

14. Sheriff’s deed— Recital— What particularity required.—A sheriff’s deed is 
not bad because its recitals omit the day of the month when the sale was made, 
where they show that the sale was made during the term of court and while 
the court was actually in session.— Id. 

15. Lands and land titles — Fraudulent misrepresentations — Diligence — 
— Confidence — Proof of fraud, ete.— Fraudulent misrepresentations and 
concealment by the vendor of land as to the nature, quality, quantity, situa- 
tion and title thereof, ‘in order to efititle the vendee to relief, must be in 
reference to some material thing unknown to the vendee either from want 
of examination or from want of opportunity to be informed. And if the 
buyer trusts to representations which are not calculated to impose upon a 
man of ordinary prudence, or if he neglects the means of information easily 
in his reach, he must suffer the consequences of his own folly and credulity. 
The vendee must go further and show that some deceit was practiced for the 
purpose of putting him off his guard, or that special confidence was reposed 
in the representations of the vendor, and that the contract was made and 
entered into upon the strength of that confidence. And in such cases there 
should be the clearest proof of the fraudulent misrepresentations.— Langdon 
v. Green, 363. 

16. Limitations — Adverse possession, what necessary to constitute.— A title 
under the statute of limitations is as good as any other; but, in order to create 
such title, the possession must be open and notorious, and continuing under 
claim of ownership. It must be such as to notify the real owner, at least as 
against him, of the possession and claim; and where continued for the statu- 
tory period, the title vests, and if the claimant dies in possession before the 
title becomes perfect, a continued like possession by his heirs will perfect it. 
— Fugate v. Pierce, 441. 

17. Limitations — Statute of 1847 — Claims under — There must be ten years’ 
possession subsequent to 1847.— One entering upon land prior to the limita- 
tion act of 1847, and relying upen that act, must show not only ten years’ 
possession, but possession for ten years subsequent to the passage of the 
act.— Id. 

18. Limitations — Adverse possession — Possession of part, with claim to the 
whole.—One who takes actual, adverse possession under color of title, is held 
to be possessed of the contiguous land covered by the instrument under which 
he claims; but such possession is never based upon a claim merely. There 
must be a deed purporting to convey the whole, or some proceeding or instru- 
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LANDS AND LAND TITLES—(Continued.) 
ment giving color and defining boundaries, as well as actual possession of a 
part. And this doctrine is not contrary to a proper interpretation of section 
5, article 1, of the limitation act of 1847. (See R. C. 1845, p 1046.)—Id. 

19. Ejectment — Inconsistent defenses.-— In ejectment, defendant cannot deny 
the title of the grantor of plaintiff, and yet claim as purchaser under his 
grantor. Such defenses are inconsistent, and, when entering upon his proof, 
defendant may be compelled to elect between them.— Jd. 

20. Lands and land titles—Tenancy in common—Adverse possession—Ouster, 
—The possession of land held by one tenant in common is construed as the 
possession of all, unless by his denial of their right, or by holding adversely, 
his co-tenants are ousted.—ZJd. 

21. Possession, adverse —What sufficient against a stranger.—Mere possession, 
although for less than ten years, and although the entry were tortious, is 
sufficient against a stranger.— Jd. 

22. Lands and land titles — Abandonment.— The mere leaving of premises, 
after destruction of the improvements thereon, animo revertendi, is not an 
abandonment. But otherwise if they are wholly given up with no intention 
of reclaiming them.—ZId. 

23. Deeds — Acknowledgments of by justice — County'where land does not lie 
— Effect of — Notice.— Prior to the act of 1847, an acknowledgment taken 
before a justice of the peace, in a county where the lands do not lie, is a nul- 
lity, and the record of a deed so acknowledged imparts no legal notice. But 
if the deed was actually put upon record, and if the purchaser saw that record, 
it would be very strong if not conclusive evidence of actual notice. Notice in 
such case is a question of fact, and anything tending to prove it is competent 
evidence. 

If, in the neighborhood where the party to be charged with notice resides, 
the ownership of property is notorious, it is a fact to be considered as tending 
to show that he was advised of such ownership.— Musick v. Barney, 458. 

24. Evidence — Deeds — Imperfect acknowledgments — Proof — Construction 
of statute.— Under the act of 1847 (Wagn. Stat. 595, 32 35, 36) copies of the 
record of instruments drawn theretofore and imperfectly acknowledged can 
not be received in evidence without satisfactory proof of the execution of the 
original and the truth of the copy.— Jd. 

25. Lands and land titles—Adverse possession, what sufficient. — Proof of the 
fact that one cut rails from a tract of land and paid taxes on it for several 
years, erected a temporary structure upon it, which he afterward removed, 
and openly claimed it as his own, where it further appears that he failed to 
occupy, improve or inclose it, is not sufficient to make out a case of adverse 
possession. In order to bar the true owner, the adverse possession must be 
such that it may be presumed to have been known and acquiesced in by him. 
The indications of the claim and possession should be so patent that he could 
not be deceived, and so that if he remains in ignorance it is his fault. 

Where there is occupation and improvement, knowledge may be presumed, 
But such knowledge cannot be predicated upon acts of ownership merely.—Id. 

26. Lands and land titles— Possession under claim as heir—Declarations, ete. 
—Where one goes into possession under color and claim of title, as heir of his 

father, his possession is that of tenant in common with the other heirs. His 

declarations that he claims the whole for himself, and intends to give what 
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LANDS AND LAND TITLES-~( Continued.) 


he thinks right to the other heirs, cannot make his possession adverse to 
them. —Id. 

27. Ouster — Co-tenancy — Adverse possession — Limitations, statute of.—A 
conveyance of an entire tract of land by the grantor to one tenant in common 
as a sole owner, amounts to an ouster of his co-tenants, and the statute of 
limitations commences running in favor of his grantee from that time.—Long 
v. Stapp, 506. 

28. Spanish laws — Seal not necessary to pass title.— Under the Spanish laws 
a deed was not necessary to convey the legal title. Any instrument showing 
the intention of the grantor, whether under seal or not, was sufficient. And 
under that law a parol partition was sufficient even if possession had not been 
taken under it.— Id. 

29. Co-tenants —Adverse possession — Statute of limitations— Improper record 
and acknowledgment.—In ejectment by one tenant in common against his 
co-tenant, for an undivided interest in certain lands claimed to be derived 
from a common grantor, where defendant relies solely on adverse possession 
and the statute of limitations, he cannot object that plaintiff’s title papers are 
improperly acknowledged or recorded; for defendant cannot claim to have 
been a purchaser of plaintiff’s undivided interest for a valuable consideration 
without notice — Id. 

See Conveyrances; Dower, 1; EsectmMENT; ForcrBLE ENTRY AND 
DerarverR; GUARDIAN AND Warp, I, 2; Rarzroaps, I, 2, 3; REvE- 
nuE, 2, 5, 6; Sates, 10; SHerirrs’ Sates, 1; VENDoR’s Lien, I, 2. 
LARCENY. 
Seq CRIMES AND PUNISHMENTS, 38. 

LEASE. 

See GUARDIAN AND WARD, 2; LANDLORD AND TENANT, 2, 3. 

LICENSE. 

See Arrorneys aT Law, 1, 2; Crimes anp PunisHMentTs 4, 5; ReveE- 
NUE, 22. 
LICENSE, BROKERS’. 
See Revenue, 4, 8. 
LIEN, MECHANIO’S. 
See Mecuanics’ LIEns. 
LIEN OF TAXES. 
See REVENUE, 23. 
LIEN, VENDOR’S. 
See VenpDor’s LIEN. 

LIMITATIONS. 

l. Limitations — Adverse possession, what necessary to constitute. —A title 
under the statute of limitations is as good as any other; but in order to create 
such title, the possession must be open and notorious, and continuing under 
claim of ownership. It must be such as to notify the real owner, at least as 
against him, of the possession and claim; and where continued for the statu- 
tory period, the title vests, and if the claimant dies in possession before the 
title becomes perfect, a continued like possession by his heirs will perfect it. 

— Fugate v. Pierce, 441. 
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LIMITATIONS—( Continued.) 

2. Limitations — Statute of 1847 — Claims under — There must be ten years’ 
possession subsequent to 1847.— One entering upon land prior to the limita- 
tion act of 1847, and relying upon that act, must show not only ten years’ 
possession, but possession for ten years subsequent to the passage of the act. 
— Id. 

8. Limitations — Adverse possession — Possession of part, with claim to the 
whole.—-One who takes actual, adverse possession under color of title, is held 
to be possessed of the contiguous land covered by the instrument under which 
he claims; but such possession is never based upon a claim merely. There 
must be a deed purporting to convey the whole, or some proceeding or instru- 
ment giving color and defining boundaries, as well as actual possession of a 
part. And this doctrine is not contrary to a proper interpretation of section 
5, article 1, of the limitation act of 1847. (See R. C. 1845, p. 1046.)— Id. 

4. Lands and land titles — Tenancy in common—Adverse possession—Ouster. 
— The possession of land held by one tenant in common is construed as the 
possession of all, unless by his denial of their right, or by holding adversely, 
his co-tenants are ousted.— Id. 

5. Possession, adverse —What sufficient against a stranger.—Mere possession, 
although for less than ten years, and although the entry were tortious, is 
sufficient against a stranger.— Id. 

6. Ouster — Co-tenancy — Adverse possession — Limitations, statute of.— A 
conveyance of an entire tract of land by the grantor to one tenant in common 
as a sole owner, amounts to an ouster of his co-tenants, and the statute of 
limitations commences running in favor of his grantee from that time. — 
Long v. Stapp, 506. 

7. Co-tenants—Adverse possession—Statute of limitations—Improper record 
and acknowledgment.—In ejectment by one tenant in common against his 
co-tenant, for an undivided interest in certain lands claimed to be derived 
from a common grantor, where defendant relies sclely on adverse possession 
and the statute of limitations, he cannot object that plaintiff’s title papers are 
improperly acknowledged or recorded ; for defendant cannot claim to have 
been a purchaser of plaintiff’s undivided interest for a valuable consideration 
without notice.— Id. 

See ADMINISTRATION, 4; CONSTITUTION OF THE UNITED STaTEs; Coun- 
Ties, 2; Equrry, 1; LANDLORD anpD TENANT, 1; Lanps anp Lanp 
Titzs, 1, 25, 26. 

LIQUOR, SELLING WITHOUT LICENSE. 

See Crimes AND PUNISHMENTS, 4, 5. 


LOST INSTRUMENT. 
See EvipEnce, 14, 15. 


M 


MANDAMUS. 

1. Mandamus fo inferior court having judicial functions will not lie, when.— 

Mandamus will not lie from the Supreme Court compelling the judge of an 

inferior court to issue an injunction, even in vacation, where in his opinion 
the bill shows no equity. (Wagn. Stat. 1028-9, 36; id. 1032, 3 24.) 

In such case the judge acts in a judicial capacity, and while this writ would 
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MANDAMUS—( Continued. ) 
compel him to take some action in the premises it could not force him to 
render any particular judgment or decision. And no distinction exists, in 
the application of this principle, between a temporary and final injunction. 
The Supreme Court has no original jurisdiction in a suit of this character, 
and cannot assume it indirectly by passing upon a bill brought forward before 
a lower court.— State ex rel. Sparks v. Wilson, 146. 

2. Mandamus — Appropriations — Warrants on treasurer.— The return of the 
treasurer on an application for a mandamus, that the appropriation has been 
exhausted, is sufficient.— State ex rel. Blakeman v. Hays, 604. 

See RevENvgE, 8. 


MANUFACTURERS’ SAVINGS BANK, 
See Revenue, 20. 


MARRIED WOMEN. 

See HusBanp AND WIFE. 

MECHANICS’ LIENS. 

1. Mechanics’ liens — House building — Contract with husband, where land 
belongs to wife — Construction of statute — Judgment against whom.—In a 
mechanic’s lien suit for charges in building a house, the petition is not bad 
because it states that the contract was made with the husband, while the land 
belonged to the wife. Under section 21 of the mechanics’ lien law (Wagn. 
Stat. 911), the contract must have been made for her use. But no general 
judgment should be rendered against the wife. So far as she is concerned, 
the proceeding should be only against the property improved by the building. 

.—Burgwald v. Weippert, 60. 
See ConTRACTS, 9. 

MILITARY ORDERS. 

See CoNnSTITUTION oF MissouRI, 1, 2; CoNSTITUTION OF THE UNITED 
Srates, 2,3; Micirary SE1zuRE. 

MILITARY SEIZURE. 

1. Landlord and tenant — State constitution — Military seizure — U. S. con 
stitution—U. S. statute of limitation.—Section 4, art. x1, of the State consti: 
tution cannot be interposed to protect a tenant from payment of money due 
his landlord, although the money so due had been seized in the hands of the 
tenant by military authorities, to satisfy an assessment against the landlord for 
disloyalty. In so far as it protects the tenant from payment of his rent, in 
such case, it impairs the obligation of his contract with his landlord, and is 
null and void. But if the action of the landlord is not brought till more 
than two years have elapsed after the commission of the trespass, the Con- 
gressional statute of limitation (12 U. S. Stat. at Large, 757) will constitute 
a sufficient defense.— Clark v. Ticknor, 144. 

2. War, usages of — Seizure of property — Article XI, section 4, effect of.—The 
seizure and sale of property by military officers does not pass title, unless 
such seizure is warranted by the usages of war; but section 4, article x1, of the 
State constitution is valid for the purpose of protecting such officers from 
prosecutions for unlawful seizures made during the late rebellion. —William- 
son v. Russell, 18). 

MISDEMEANOR. 

See Untuzs AND PUNISHMENTS; Practice, CrrmivaL, 11. 
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MISTAKE. 

See Conrracts, 6; Jzorarts; Lanps anp Lanp Tires, 4; Saxzs, 18. 

MORTGAGES AND DEEDS OF TRUST. 

1. Agency— Deed of trust — Fraud — Res geste.—The grantor in a chattel 
deed of trust remained in possession, and failed to have it recorded within 
the proper time, but requested the recorder to file it for record and return it, 
saying that there was some trouble about the property and he might wish to 
alter it. The property being attached in the hands of the grantor, on the 
claim that the deed was frauduient, and being replevied by the grantee, the 
former would be held to have acted as agent of the latter in the transaction 
with the recorder, and his statements would bind the grantee, in the absence 
of any proof that the grantor was wrongfully in possession of the property, 
or that the grantee repudiated his transaction with the recotder.— Haenschen 
v. Luchtemeyer, 51. 

2. Mortgage with power of sale— Deed by mortgagees, when construed as an 
execution of a power — When not.— Land having been conveyed by mort* 
gage with power of sale, a simple conveyance of the property by the mortga- 
gee, without any reference in his deed to the power or to the nature of his 
interest in the property, merely conveyed to the vendee the estate and power 
of sale, subject to the mortgagor’s equity of redemption. But the deed con- 
veyed title sufficient to enable the grantee to sue in ejectment. 

In order to execute a power it is not absolutely essential that a deed should 
recite or even refer to the power, where it was manifestly the intention of the 
party to execute it. But where the maker has an estate which will pass 
without executing the power, and the instrument is silent on that point, as 
in the case supposed, the law will presume that he intended to convey such 
estate and no more.— Pease v. Pilot Knob Iron Co., 124. 

$. Mortgage — Conveyance by mortgagee after condition broken — Payment of 
amount secured, ete.— When the money secured by a mortgage is paid off by 
the assets of the mortgagor before sale by the mortgagee, sale by the latter is 
unauthorized and will convey no title. 

A mortgage, though a conveyance in fee upon conditions, is, even after 
the conditions are broken and the legal title passes, merely a security for the 
debt, which security is extinguished and the title reinvests whenever the 
debt is paid.— Jd, 

4. Mortgage—Attachment—Title under mortgage prevails, when.—Title under 
a mortgage on real estate, not recorded at the institution of a suit by attach- 
ment on the same land, will prevail over that acquired by the purchaser at the 
execution sale under the attachment, if the mortgage be recorded prior to the 
sale. The holder of the mortgage title is not estopped from asserting his 
claim by reason of his failure to record the mortgage prior to the attachment. 
— Sappington v. Oeschli, 244. 

5. Mortgage — Ejectment.— A mortgage title is sufficient after forfeiture to 
authorize an action of ejectment.— Id. 

6. Sheriff — Deed of, relates back to sale, when.—When no rights intervene, a 
sheriff’s deed under a mortgage sale will relate back to the time of the sale 
under the foreclosure, so as to vest title in the purchaser from that time.—Zd. 

7. Practice, civil — Joinder of actions — Mortgage — Seal — Cause of action 
— Remedy.— A prayer, embraced in proceedings to foreclose a mortgage, 
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MORTGAGES AND DEEDS OF TRUST--(Continued. ) 


asking the court to find that the seal of the mortgage was omitted by mistake 
and to supply it by a special order, does not constitute a distinct cause of 
action, but merely affects the remedy.— McClurg v. Phillips, 315. 





8. Mortgage without seal may be enforced in equity.— To authorize the fore- 
closure of a mortgage under the statute, and a general judgment and execu- 
tion for any balance that may remain due after the sale of the mortgaged 
premises, the instrument must be regular; but if irregular, as where the 
mortgage seal is omitted, it nevertheless is valid to create a lien — a trust for 
the benefit of the creditor — which can be enforced in equity.— Jd. 

9. Deed of trust— Name of trustee may be supplied by a court of equity.— 
Where the name of the trustee in a deed of trust was omitted in making out 
the deed, but the grantor gave the cestut que trust verbal authority to fill up 
the blank with the name of some suitable person, a court of equity has the 
power to reform the instrument and supply the name of the trustee.— Burn- 
side v. Wayman, 356, 


10. Mortgagee, purchase by at his own sale, effect of.—A mortgagee with power 
of sale is a trustee as well as a creditor, and cannot at his own sale become a 
purchaser, directly or indirectly, so as to cut off the equity of redemption. 
But such sale is good as to everybody and for all purposes, excepting only that 
the mortgagor has the right to pay the debt and redeem the land.— Reddick 
v. Gressman, 389. 


11. Mortgage — Condition broken — Ejectment.—The mortgagee, after condi- 
tion broken, may maintain ejectment for the mortgaged land.— Id. 

12. Mortgage — Debt payable in installments — Non-payment of single note— 
Power to sell in case of.—Where a debt in a mortgage is payable in install- 
ments, the condition is broken by non-payment of any one of them, and the 
mortgagee may thereupon enter or bring ejectment. And it is no defense to 
such a suit that all the installments are not due. The authorization contained 
in a mortgage, to sell only in event that “‘the said notes should not be well 
and truly paid,” should be construed to mean in case they should not be paid 
as they respectively become due. And the mortgagee is not by such condi- 
tion compelled to wait till the last note is dishonored before applying his 
remedy.— Id. 

18. Deed of trust — Chattel — Sale — Trover.— A trustee in a chattel deed of 
trust has a right to the possession of the property even after sale for the 
purpose of delivering it to the purchaser. And in case possession is with- 
held, the trustee may sue in replevin, or, so far as defendant is concerned, in 
damages for conversion of the property.— Pace v. Pierce, 393. 

14. Trustee must act for the advantage of the debtor, ete.— A trustee, in exer- 
cising his duties and powers under a trust deed, is a trustee for the debtor, 
and is bound to act in good faith and adopt all reasonable modes of proceed- 
ing in order to render the sale most beneficial to the debtor.— Chesley v. 
Chesley, 540. 

See Courts, County, 3,5; Exscurion, 3; Practice, Crvit —Puieap- 

mne, 12. 
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PARTITION. 

1. Equity — Partition sale of lands under — Person having interest not a 
party — Action to set judgment aside, ete. —One claiming an interest in lands 
sold in a partition suit, to which he was not a party and by which he was not 
bound, is not entitled to a decree in a court of equity setting the proceedings 
aside on the ground that the same were fraudulent and void.— Peak v. 
Laughlin, 163. 

2. Partition — Sale — Fraud — Reversal of proceedings — Estoppel.— Parties 
in interest in a partition suit, who receive their land at the partition sale, make 
no complaint of any unequal distribution, and permit the purchasers to make 
valuable improvements, and show no fraud or mistake in the proceedings, will 
be estopped from afterward taking advantage of an irregularity in the order 
of sale, and having them reversed and a new partition ordered. A fortioré 
would an outsider champertously purchasing, for purposes of speculation, the 
interest of a party to the original suit who was not disposed to litigate, be 
forbidden thus to annul the sale.-— Poekman v. Meatt, 345. 

8. Partition — Sale — Proceeds, receipt of — Affirmance.— A partition sale 

is not like that by a sheriff in invitum, but by the voluntary act of the parties, 
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PARTITION—( Continued.) 


and in general a receipt by them of the proceeds is such an affirmance of the 
proceedings as waives any right by them to ask for a reversal; although 
semble, that where fraud is shown, the rule is otherwise.—Jd. 
PARTNERSHIP. 
1. Partnership — Admissions of members.— The admissions and declarations 
of one of the partners touching a partnership transaction bind the remaining 
members of the firm.—Henslee v. Cannefax, 296. 


INDEX. 


2. Specific performance — Partnership — Covenant — Estoppel.— A. sold out 
his interest in a partnership with B. to C., on condition that C. should pay the 
amount of a note from himself to B., and that B. should then surrender to 
him the note. Held, that the note having been paid and C. put in possession 
in his place, and in all respects treated by B. as partner, the latter could not 
afterward claim that C. had failed to perform certain acts necessary to con- 
summate the new partnership, and so refuse to deliver the note.— Waterman 
vy. Johnson, 410. 

8. Administrator of deceased co-partner — Bondsmen not liable for malversa- 
tion of partnership effects.— The sureties on the bond of an administrator 
of the individual estate of a deceased co-partner are not liable for his mal- 
versation of partnership assets. The inventory and appraisement, provided 
for in sections 53 and 54 of the Administration Act touching partnership 
estates (Wagn. Stat. 78), are for the purpose of ascertaining the inventory 
of the deceased member, but they do not authorize the administrator on the 
personal assets to take charge of the partnership. property or exercise any 
control over thé same. Such acts are not within the sphere of his duties, an& 
his bond does not cover them. He may take out letters of administration 
on the partnership estate, but in that case he must give a new bond, and he 
acts in a new, separate and distinct capacity —Orrick, Adm’r of Vahey, v. 
Vahey, 428. . 

See ADMINISTRATION, 5; Equrry, 7. ‘ 

PAYMENTS, APPLICATION OF. 

See ConTRACTs, 9. 
POWER OF SALE. , 
See Morraaces AND Deeps or Trust, 2. 

PRACTICE, CIVIL. 

1. Practice, civil — Review, petition for.—If a defendant is in court, either by 
summons or voluntary appearance, a petition by him for review (Wagn. Stat. 
1054, 2 13) will properly be dismissed — Tennison v. Tennison, 110, 

2. Practice, civil — Appearance — Motion to file answer.—The appearance of a 
party and offer to file his answer, in obedience to an order of court, although 
made out of time, is a technical appearance, amounting to a motion for leave 
to file the answer. And the motion being overruled, he should except and 
move to set aside the default, and bring the case to this court by proper steps. 
— Id. 

See JUDGMENTS; JURISDICTION ; SHERIFF, 3. 

PRACTICE, CIVIL — ACTIONS. 

1 Ageney — Collector liable to principal, in what cases.—In suit for moneys 

charged to have been collected on execution and not paid over, defendant 
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PRACTICE, CIVIL — ACTIONS—( Continued.) 


should not be charged with goods sold defendant by the execution-defendant 

not actually applied on the execution, or not received by him as collector; 

but where, at the execution sale, he bade in property in his own name, and‘ 
entered satisfaction of the execution to the extent of the bid as for cash 

received, and treated the property as his own, he would be liable for that 

amount to his principal.— Warren v. Hawkins, 137. 


2. Practice, civil —Actions—Money paid —Ignorantia legis.—Where a lessee 
agreed to pay to the lessor at a future day named, the amount of a certain 
sewer tax-bill on condition that the latter would pay it in the first instance, 
the lessee would be liable to the lessor for the amount in an action for money 
paid, although before suit was brought the bill proved to have been illegal 
and uncollectible. — Soulard v. Peck, 477. 


See EsectMeNnT; Insunction; Practice, Crvit — PLEeapina, 10, 17° 
REPLEVIN. 


PRACTICE, CIVIL— APPEAL. 


1. Practice, civil — Exceptions signed by bystanders.— Under the statute 
(Wagn. Stat. 1044), if the judge refuses to sign a bill of exceptions, and 
permits one to be signed by the bystanders to be filed, the record should 
show it, and in that case it becomes a part of the record. If he refuses per- 
mission, the reason should be stated, and the bill does not become part of 
the record, but the original paper is sent up with copies of the affidavits filed 
in its support.— Downing v. Shacklett, 86. 

2. Supreme Court — District Court — Act of February 18, 1871— Failure to 
appeal.— Under the act of February 15, 1871 (Se&s. Acts 1871, p. 16), where 
appellant had been, on the 8th of November, 1870, entitled to an appeai 
from the District to the Supreme Court, but had failed to perfect his 
appeal, respondent would not for that reason be entitled to an affirmance.— 
May v. Bunch, 261. 

8. Judgment — Costs — Appeal. —A judgment for costs will not support an 
appeal.— Couch v. Fisher, 371. 

4. Practice, civil— New trial —Verdict — Jury, conduct of.—The refusal of a 
court to grant a new trial, where a motion is based on alleged absence of any 
testimony to warrant a verdict, is not error unless the preponderance of evi- 
dence against the verdict is so strong as to raise a presumption of prejudice, 
corruption, or gross ignorance on the part of the jury.— Price v. Evans, 396. 

See CeRTIORARI; PracricE, SUPREME CouRT. 


PRACTICE, CIVIL—NEW TRIALS, 


1. Supreme Court, practice in— Reversal of cause — New trial, ete.—When 
the Supreme Court directs that the judgment of the court below be reversed 
and the cause remanded, the case must be proceeded with in the lower court 
in accordance with the rulings expressed in the opinion, although a new trial 
is not in terms ordered.— State v. Newkirk, 472. 


2. Practice, civil — New trial —New evidence.—Where a new trial is awarded, 


~~ 


whether in a civil or criminal case, the parties are always permitted to intro- 
duce new evidence, whether the reversal was on a question of law or fact, or 
both.— Jd. 
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PRACTICE, CIVIL — PARTIES. 


1. Practice, civil — Parties — Jurisdiction — Misjoinder.— When two or more 
persons are proper parties to proceedings, plaintiff may institute them against 
all in the county where either may reside; but he cannot, for the purpose of 
obtaining jurisdiction over a non-resident of the county, improperly join one 
who is a resident.— Kerrin v. Roberson, 252. 


2. Administration — Administrator and administrator de bonis non — Joinder 
as defendants.— The administrator de bonis non, and not the creditor, is the 
proper person te pursue the estate. But this principle cannot authorize a 
creditor to join both parties defendant in a proceeding to set aside their 
several settlements for fraud. If the action be well grounded, the judgment 
should be to set aside the old settlement, in whole or in part, and order a 
new one. But neither in setting aside the old settlement nor making the new 
one, can any judgment be rendered against the administrator de bonis non. 
So far as a proceeding to set aside their settlements are concerned, their 
accounts are separate and independent, and there is no reason why they 
should be joined.— Id. 

See Britis anp Nores, 1; EjyectMENT, 6; ForcisLe ENTRY AND 
DeTatNerR, 4; Srreets, 4, 


PRACTICE, CIVIL — PLEADING. 


1. Pleading — Motion to amend — Verdict — Statute of Jeofails. — An 
answer which raight be a proper subject for a motion to make it more defi- 
nite, where the meaning of the pleader is unmistakable will be sufficient 
after verdict.— Hay v. Short, 139. 

2. Pleading — Recoupmefi — Judgment for, when in excess of amount sued 
for.— Prior to the code, if a defendant was entitled to an amount of damages 
for breach of the contract sued on, he could not, as defendant, obtain the 
“affirmative relief’ to which he was entitled, but must commence a new 
action. Now, under section 2, article x1, p. 1051, Wagn. Stat., he may recover 
in the same action the amount by which his claim exceeds that of plaintiff, 
whether such claim be in the nature of set-off or recoupment. Both species 
of cross-action are now embraced in the term “counter-claim.” (Wagn. 
Stat. 1015-16, 312; Language of Holmes, J., in Jones v. Moore, 42 Mo. 419, 
touching definition of counter-claim, criticised. )—Id. 

8. Practice, civil — Demurrer — Filing of out of time.— Permission to file a 
demurrer after the time originally fixed for pleading has elapsed, may be 
exercised in the sound discretion of the court.— Peak v. Laughlin, 162. 

4. Pleading — Demurrer— Wrongful levy — Petition, allegation in — Juris- 
diction.— A petition by a railroad company against a city collector for 
wrongfully levying on plaintiffs’ property to satisfy a tax, when the pleading 
only attacks the form and manner of making the assessment, but sets out no 
facts showing that the assessment was void, is bad on demurrer. If the city 
had jurisdiction over the subject-matter, that would amount to a protection 
of the officer in executing his process.—City of Jefferson v. Pacific R.R., 190. 

5. Practice, civil — Pleading — Misjoinder — Motion to elect.—In an action 
against a sheriff, where the petition charges him in one count with failure to 
levy upon goods and lands of an execution-debtor, and with failure to make 
return of the execution at the proper term, and the damages are charged but 

once, and are predicated upun both causes of action, the pleading is doubtless 




















INDEX. 


PRACTICE, CIVIL— PLEADING — ( Continued.) 
bad, but should be corrected by motion to elect, before pleading over. 
Where no such motion is made, the cause should be treated as regular, with 
G@amages separately charged for each breach of duty.—Stevenson v. Judy, 227. 

6. Practice, civil — Reply — Failure to file — Trial — Instruction.— Where 
parties have gone through the evidence in a cause precisely as though a reply 
had been filed, and it was manifestly omitted by mistake, the court should 
not instruct the jury to take the allegations of new matter in the answer as 
admitted, but should give the case to them upon the pleadings as they had 
been understood and acted upon by the parties, or direct a reply to be at once 
filed to meet the case as tried. Defendants, after standing by and seeing 
heavy costs accumulate in making out plaintiff’s case on the theory that a 
reply had been filed, will not be permitted to assert the contrary.— Henslee 
v. Cannefax, 295. 

7. Practice, cicil — Court — Items.— In a suit by an agent, where the petition, 
though setting out several distinct items and claiming judgment for each, is 
founded on matters growing out of the same alleged agency, it may be treated 
as containing but one count.— Newton v. Miller, 298. 

8. Demurrer must assign reason.— Where the reason for a demurrer is not 
assigned therein, the demurrer should be disregarded. (Wagn. Stat. 1015, 
3 71.)—McClurg v. Phillips, 315. 

9. Practice, civil —Joinder of actions — Mortgage — Seal — Cause of action— 
Remedy.—A prayer embraced in proceedings to foreclose a mortgage, asking 
the court to find that the seal of the mortgage was omitted by mistake and to 
supply it by a special order, does not constitute a distinct cause of action, but 
merely affects the remedy.— Jd, 

10. Mortgage without seal may be enforced in equity.— To authorize the fore- 
closure of a mortgage under the statute, and a general judgment and execution 
for any balanee that may remain due after the sale of the mortgaged prem- 
ises, the instrument must be regular; but if irregular, as where the mortgage 
seal is omitted, it nevertheless is valid to create a lien —a trust for the benefit 
of the creditor — which can be enforced in equity.— Id. 

ll. Practice, civil — Counts — Misjoinder.— A petition containing a count 
praying for equitable relief, and another separately stated asking for the fore- 
closure of a mortgage, is not bad for misjoinder.— Burnside v. Wayman, 356. 

12. Petition—Count — Recoupment — Dismissal.— Where two counts of a peti- 
tion embrace separate and distinct causes of action, dismissal of one of them 
will carry with it that of a plea of set-off or recoupment, set up as a defense 
therein, although on the other count judgment goes for plaintiff.— Martin v. 
McLean, 361. 

13. Practice, civil — Pleading — Allegata and probata — Amendment, order 
for.—Where parties are misled by an allegation in the petition, they should 
follow the statute (Wagn. Stat. 1033, 3 1) and obtain an order compelling the 
amendment of the petition upon terms.’ If they are surprised, an amendment 
may entitle them to a continuance at the cost of the adverse party.— Fischer 
v. Max, 404. 

14. Ejectment — Inconsistent defenses.— In ejectment, defendant cannot deny 

the title of the grantor of plaintiff, and yet claim as purchaser under his 

grantor. Such defenses are inconsistent, and, when entering upon his proof, 

defendant may be compelled to elect between them.— Fugate v. Pierce, 441. 
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PRACTICE, CIVIL —PLEADING—( Continued.) 


15. Set-off — Recoupment — Counter-claim.—Under the term “ counter-claim” 
is included what was before known as matter of set-off and recoupment.— 
Gordon v. Bruner, 570. 

16. Actions — Conversion — Tort may be waived, etc.—In case of the conversion 
of personal property, where the same has not been sold by the wrong-doer, 
but still remains in his hands, the owner may waive the tort and sue as for 
goods sold and delivered. 7 

In suit on a note given by the vendor of land for the purchase-money, 
defendant may recoup the value of a crop taken from the land by the vendor 
after sale.— Jd, 

17. Practice, civil — Set-off and recoupment — Distinction between.— The dis 
tinction between set-off and recoupment is now important only from the fact 
that the former must arise from contract, and can only be used in an action 
founded upon contract; while the latter may spring from a wrong, provided it 
arose out of the transaction set forth in the petition, or was connected with the 
subject of the action.—- Id. 

18. Recoupment — Affirmative judgment may be given defendant in.— Under 
the present code, defendant may recover a balance found to be his due, as well 
by recoupment as by set-off.— Id. 

See Contracts, 10; Damagess, 2; SurxEtres, 1. 


PRACTICE, CIVIL— TRIALS, 

1. Practice, civil— Jury not a matter of right in chancery cases.— A suit 
alleging the cancellation and delivery of a note by mistake, and asking for 
relief, and that defendant be decreed to pay, etc., may properly be treated by 
the court as a bill in equity; and defendant therein is not entitled to a jury 
as a matter of right. Issues may be framed and submitted to a jury, but 
that is a matter of discretion and not of absolute right.—Weil v. Kume, 158, 

2. Evidence — Instructions — Weight of evidence.— Courts have no right to 
instruct juries touching the sufficiency or weight of evidence.— Gilliam v. 
Ball, 249. 

8. Practice, civil — Reply — Failure to file — Trial — Instruction.— Where 
parties have gone through the evidence in a cause precisely as though a reply 
had been filed, and it was manifestly omitted by mistake, the court should 
not instruct the jury to take allegations of new matter in the answer as 
admitted, but should give the case to them upon the pleadings as they had 
been understood and acted upon by the parties, or direct a reply to be at once 
filed to meet the case as tried. Defendant, after standing by and seeing 
heavy costs accumulate in making out plaintiff’s case on the theory that a 
reply had been filed, will not be permitted to assert the contrary.— Henslee | 
v. Cannefax, 295. 

4. Practice, civil — Motion to strike out evidence as insufficient.— There is no 
law in this State authorizing the couft, at the close of plaintiff’s case, to strike 
out his testimony on the ground that the same is insufficient to make out a 
case for plaintiff. Where there is a total want of evidence, the court may 

instruct the jury to that effect and direct them to find for the adverse party. 

But where there is any evidence conducing to prove the issue for which it is 

offered, it must go to the jury, who are the exclusive judges of its weight. — 

McFarland v. Bellows, 311. 
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PRACTICE, CIVIL.— TRIALS — (Continued. ) 


5. Verdict — Jurymen — Testimony of as to.— Jurymen will not be permitted 
to testify what transpired in the jury-room in making up their verdict.— Id. 

6. Instructions must be taken as a whole.—The fact that isolated instructions 
are partial or misleading will not authorize a reversal where the instructions 
taken us a whole present the case properly.— Sears v. Wall, 359. 

7. Practice, civil — Instructions by court and counsel.— When counsel present 
to the court correct views of the law, in a clear and distinct form, and so as 
not to mislead the jury, the better practice is for the court to adopt the 
instructions thus presented, Yet the judge has a right to present his own 
views in his own language; and often, from the obscurity or multiplicity of 
instructions presented by counsel, it is his duty to do so.-- Harman v. Shot- 
well, 423. 

See Costs mn Crvit CasEs; Practice, Crvic—New TRIALS; Repceviy, 1. 

PRACTICE, CRIMINAL. 


1. Practice, eriminal—Trial — Jurors—Appeal — Bill of exceptions — Motion 
in arrest.—Where the record in a criminal cause shows that defendant was 
tried by a jury of six men, without also showing that he waived his right to 
a panel of twelve jurors, defendant will be entitled to a reversal on appeal to 
this court. In such case, the motion in arrest having been filed, this court 
will inspect the record, and, if error appears, will reverse, even where no bill 
of exceptions is made out. 

In criminal cases, whatever is good in arrest may be reached by writ 
of error.— State v. Van Matre, 268. 

2. Practice, criminal — Errors —What must appear from bill of exceptions. 
—In a criminal cause the objection that it does not appear that the court ever 
made an order directing a grand jury to be summoned, if not brought to the 
attention of the lower court, is raised in the Supreme Court too late. In 
criminal cases such errors as appear upon the face of the record, or such as 
may be taken advantage of by motion in arrest or by writ of error, will be 
noticed in the Supreme Court, as a matter of course. But as to exceptions 
taken in the progress of the trial, and as to motions for new trial and in arrest, 
which can become a part of the record only by bill of exceptions, the same 
rules are applicable as in civil cases, and in order to be reviewed in the 
Supreme Court they must be brought up by bill of exceptions. State v. 
Connell, 282. 

8. Practice, criminal —Grand jury — Adjourned term.—Under section 13, 
p. 1083, Wagner’s Statutes, a grand jury may be summoned at an adjourned 
term.— Id. 

4. Practice, criminal — Grand jury, summoning of — Objections to array — 
Statute, construction of.—The objection ina criminal cause, that no order was 
made by a Circuit Court for summoning a special grand jury, is, in effect, a 
challenge to the array, and under the statute (Wagn. Stat. 1081, 22 2, 3) is 
not permissible. And the rule is not shaken by the fact that the accused was 
not present at the session of the grand jury and had no opportunity to make 
his objections or exercise his right of challenge.— Id. 

5. Practice, criminal — Civiliter mortuus.— A criminal may be convicted of 

murder committed while in confinement in the penitentiary under sentence 

of imprisonment for life. (Wagn. Stat. 515, 3 23; id. 989, 23 14, 15.) — Id. 
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PRACTICE, CRIMINAL —( Continued.) 

6. Practice, criminal — Weight of evidence — Verdict.—In criminal cases the 
Supreme Court will not interfere on the ground that the verdict is against 
the weight of evidence, unless it was on that account manifestly unjust.—Jd, 

7. Practice, criminal— Instructions may be given by the court, when.—Where 
instructions, from their number and verbosity, have a tendency to confuse 
rather than enlighten and guide the jury, courts may properly refuse them 
altogether and substitute a few clear, precise and intelligent instructions of 
their own, covering the law of the case.— State v. Ott, 326, 


8. Practice, criminal — Indictment — Trial — Prisoner must be present.— 
Unless it appears from the record on appeal that a prisoner indicted for felony 
was present in court during the trial and at the rendition of the verdict, the 
cause will be reversed and a new trial granted.-- Jd 

9. Indictment — Liquor — Selling without license.— The selling of liquors 
without license is not an offense subject to be proceeded against by indict- 
ment, unless defendant consents to that mode of prosecution. (State v. Huff- 
schmidt, 47 Mo. 73, affirmed.)—State v. Dougher, 409. 

10. Indictment — Selling liquor without license, etc.— Indictment will not lie 
for selling whisky without a license, where defendant does not waive his objec- 
tions to the mode of prosecution. (State v. Huffschmidt, 47 Mo. 73.)—State 
v. Snider, 409. : 

ll. Practice, criminal — Misdemeanor — Information — Repeal of law — Ju- 
risdiction.— Under the act touching laws, etc. (Wagn. Stat. 895, 3 7), the 
court continued to have jurisdiction over one charged on information with a 
misdemeanor, notwithstanding that the act authorizing such proceeding was 
repealed pending the trial.— State v. Ross, 416. 

12. Indictment —Plea of guilty—Jurisdiction. —Where a person charged with 
an indictable offense voluntarily submits himself to the jurisdiction of the 
court by pleading guilty, the judgment is good and will not be reversed. 
(State v. Warnke, 48 Mo. 451.) — State v. Coover, 432. 

13. Practice, criminal — Writ of error — Motion for discharge — Construe- 
tion of statute.— Under the act touching appeals and writs of error in crim- 
inal cases (Wagn. Stat. 1112, 3 2), where defendant filed a motion to be 
discharged, which motion was sustained, the State would be entitled to a 
writ of error, notwithstanding the provisions of sections 13 and 14 of the same 
statute (p. 1114.) -— State v. Newkirk, 472. 

14. Practice, criminal — Motion for discharge — Judgment on, a final judg- 
ment — Construction of statute.— A case may be brought to the Supreme 
Court from a judgment on a motion to discharge defendant. That judgment 
pro hac vice is a final one, as contemplated by Wagn. Stat. 1112, section 
2, art. vii, and in such a case no motion for rehearing is necessary.— Jd. 

15. Criminal law — Possession of burglarious tools after commission of crime 
— Proof touching, withdrawal of.—In an indictment for burglary, proof 
showing that burglarious tools were found in the trunk of defendant eight 
days after commission of the felony, in connection with other testimony show- 
ing his guilt, is competent; and where the evidence aliunde is ample to con- 
vict, the withdrawal of such proof from the jury is not an error of which the 
defendant can avail himself.— State v. Dubois, 573. 
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16. Justices’ courts — Misdemeanors — Appeals — Discharge of defendant.— 
Where appeal is taken from the judgment of a justice of the peace in 
St. Louis, on the ground that the case involves a higher grade of misde- 
meanor than is triable before a justice, the Circuit Court has no right to 
discharge the defendant. But the case must proceed in some way, either on 
a new information to be filed, or on the original information made before the 
justice. If the original information were sufficient, there would be no 
necessity for filing any other.-— State v. Barada, 504. 

See CRIMES AND PUNISHMENTS; PRactTice, Crvit — New TRIALS, 1, 2. 

PRACTICE, SUPREME COURT. 

1. Practice, civil — Supreme Court — Evidence.—In law cases this court will 
not weigh the evidence.— Long v. Eaton, 115. 

2. Evidence — Supreme Court. — This court will not in a law case balance the 
evidence.—- Hay v. Short, 139. 

3. Practice, criminal — Errors — What must appear from bill of exceptions. 
—In a criminal cause theeobjection that it does not appear that the court ever 
made an order directing a grand jury to be summoned, if not brought to the 
attention of the lower court, is raised in the Supreme Court too late. In 
criminal cases such errors as appear upon the face of the record, or such as 
may be taken advantage of by motion in arrest or by writ of error, will be 
noticed in the Supreme Court, as a matter of course. But as to exceptions 
taken in the progress of the trial, and as to motions for new trial and in arrest, 
which can become a part of the record only by bill of exceptions, the same 
rules are applicable as in civil cases, and in order to be reviewed in the 
Supreme Court they must be brought up by bill of exceptions.— State v. 
Connell, 282. 

4. Practice, civil— Supreme Court — Appeal — Failure of order. —Where 
the record shows no order granting an appeal, the case will be stricken from 
the docket.— Ray v. Ray, 301. 

5. Testimony, weight of — Supreme Court.— This court will not determine the 
weight of testimony in civil law cases.— Langdon v. Green, 363. 

6. Practice, civil — Evidence — Supreme Court.—This court will not review the 
facts when the evidence is conflicting.—- Price v. Evans, 396. 

7. Practice, civil — Evidence — Motion for new trial — Supreme Court. — An 
objection te the admission of testimony, not urged upon the attention of the 
court, and not incorporated in the motion for new trial, will not be inquired 
into in the Supreme Court.— Saxton v. Allen, 417. 

8. Practice, Supreme Court — Trial of clerks before for misdemeanor — Con- 
striction of statute.—Sections 18-23 of the statute concerning clerks (Wagn. 
Stat. 259-60), subjecting the clerks of courts to trial in the Supreme Court 
for misdemeanor in office, is unconstitutional. The Supreme Court has 
*“‘appellate jurisdiction only” (State Const., art. vi, 32), except that it may 
issue certain specified writs “and other original remedial writs” (id. ¢ 3). 
And the statutory proceeding for trying a clerk for misdemeanor in office can 
not be brought within the exception.— State ex rel. Attorney-General v. 
Flentge, 488. 

~ See Costs my Cryin Cases, 1; Manpamus, 1; Practice, Crvit— 

APPEAL; Practice, Crivi. — New Trias, 1. 
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PRIOR CONVICTION. 

See Practice, CRIMINAL, 5. 
PROCESS. 

See SHERIFF, 3. 
PUBLICATIO’, ORDER OF. 

See ATracHMENT, 3. 


R 


RAILROADS. 

1. Eminent domain — Railroads — Statute —Whai uses public.—The Hanni- 
bal & St. Joseph R.R. Co. are authorized under the statute (Wagn. Stat. 298, 
2 2, subd. 7) and charter (3 5), to condemn land for purposes of depots, 
engine-houses and repair-shops. Such use is a public use, for which property 
may be taken against the owner’s consent.— Hann. & St. Jo. R.R. Co. v. 
Muder, 165, 

2. Railroads — Condemnation of lands — Proceedings for — Allegations in.— 
In proceedings to condemn lands for railroad purposes, an allegation in the 
petition that the parties could not agree upon the proper compensation to be 
pail for the land proposed to be taken, is a sufficient averment of the fact of 
disagreement to put the adverse party upon his defense upon the merits. —ZJd, 

8. Eminent domain — Benefits, assessment of — Exceptions, ete.—Where pro- 
ceedings of commissioners appointed to assess damages for taking of railroad 
lands are regular, and there is nothing to show that they erred in the princi- 
ples upon which their valuation was made, exceptions to the proceedings 
should be overruled. — Jd, 

4. Damages — Railroad — Negligence — Selection of employee, care used in — 
Pleadings.— A master is bound to use due care and diligence in the selection 
and employment of his agents and ‘servants, and for want of such care is 
responsible to all other servants for any damage that may arise. But in such 
case his responsibility is for his own negligence, and not merely for that of 
his servants. Hence an action against a railroad company for the killing of an 
employee by a co-employee, which charges that defendant failed to employ 
skillful servants, but fails to allege want of care and diligence in the selection 
of servants, is bad on demurrer. If the officers have made careful inquiry 
into the habits ¢#nd competency of the emplovees, and upon such inquiry 
believe and have reason to beliewe them sober, competent and careful, they are 
not liable for the injuries resulting from the negligence of the co-employee. 

And the mere allegation that defendant allowed its employees to negiect 
their duties, without alleging how or wherein, is not sufficient to charge 
liability on the company.— Moss v. Pacific R.R. Co., 167. 

5. Railroad companies — Damages — Freight depots — Negligence. — Under 
section 5 of the damage act (Wagn. Stat. 520), taken in connection with sec- 
tion 43 of the act concerning railroads (Wagn. Stat. 310-11), railroad compa- 
nies are not, regardless of the question of negligence, liable for the killing of 
stock in incorporated towns or cities, near their freight and passenger depots, 
where goods are wont to be received and shipped, although the track, at the 
point of the accident, was unfenced.— Lloyd v. Pacific R R. Co., 199. 

6. Railroads — Damages —Adjoining owner— Fencing — Statute, construction 

of.—A railroad company is liable to an adjoining proprietor for damage 
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RAILROADS—( Continued.) 

caused by the failure of the company to fence in his land along its track, 
The provision of the statute requiring such fencing (Wagn. Stat. 310-11, 
2 43) is not unconstitutional. The Legislature may have no right to subject 
one person to expense for the sole benefit of another, but in the case supposed 
the protection of the property of adjacent proprietors is merely an incidental 
object of the statute. Its main and leading object is the protection of the 
public. And the liability of the road for such failure to fence extends not 
only to cases where the traveling public would be endangered by the act 
which caused the damage to the aagjoining owner —as in case of a collision 
with his exttle—but to those where, by reason of the failure of the road to 
fence, cattle strayed from the track on to the land bordering the road, and 
destroyed the crops. If the obligation to fence may be imposed at all, it is 
absolute and unqualified, and those who disregard it may not say that this 
or that special liability is an improper one.— Trice v. Hann. & St. Jo. R.R. 
Co., 433. 

7. Eminent domain —Country roads crossing railroads —General grant.— 
Power to appropriate the property of a railroad in such a manner as to 
destroy or greatly injure its franchise, or render it impossible or very difficult 
to prosecute the object of its organization, cannot be inferred from the gen- 
eral grant of power to establish a road across its track, but such general grant 
is sufficient to warrant the laving of a roud across its track whenever public 
necessity demands it; and as to whether that public necessity exists, the city 
council must be the judge.— City of Hannibal v. Hannibal & St. Jo. R.R, 
Co., 480. 

8. Revenue — North'Missouri R.R. — Ordinance of 1865 constitutional.—The 
convention ordinance of 1865, providing that an annual tax of ten and fifteen 
per cent. of the gross earnings of the North Missouri Railroad Company 
should be paid to the State in lieu.of other taxation, and applied in payment 
of the debt due from the State on the bonds issued by the State to that com- 
pany, is not repugnant to the constitution of the United States in any of the 
following particulars : 

1. It does not violate articles v and vit of the amendments of the United 
States constitution. Those articles were not designed as limitations upon 
State governments in respect to their own citizens, but exclusively as restric- 
tions upon Federal power. 

2. The act of February 16, 1865, providing that the mortgage of the State 
on the North Missouri Railroad, taken to secure the amount guaranteed by 
the State to aid in the completion of the road, should be released and made 
a second lien, was 2 contract with the State. But the ordinance of 1865, 
referred to, did not impair the obligation of that contract between the railroad 
and the State. There is nothing in that act to prevent the State from exer- 
cising the sovereign right of taxation. The act does not pretend to grant 
exemption from taxation in express terms, and the courts will never presume 
that the State intends such exemption. Obviously the matter of taxation did 
not enter in the act, but was left where it was found before. 

3. The ordinance is not unconstitutional by virtue of the clause imposing 
uniform taxation on all property. The ordinance itself is a part of the con- 
stitution, and cannot be nullified by the more general provision relating to the 
subject of taxation. 
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4. The ordinance of 1865 is not unconstitutional on the ground that the 
assessment is not in the nature ofa tax. Although not levied and obtained 
directly for purposes of revenue, the assessment is a tax. It was raised for 
the purpose of paying the State’s indebtedness. When money is once raised 
by taxation it is revenue, without regard to the purpose to which it is appro- 
priated or applied.— North Mo. R.R. Co. v. Maguire, 490. 

See Bonps, Paciric RatLtroap, 1, 2; Damages, 1; Evipence, 5; 

Practice, Civi —PLEapDING, 4; Revenue, 12. 


REAL ESTATE AGENTS. 

See Contracts, 7; REVENUE, 22. 

RECORDS. 

1. Records — Cqurts— Correction of —Judgments and entries by — In what 
manner.— The correction by a court of an erroneous judgment is not per- 
missible, but the correction of an erroneous entry of a correet judgment is 
legitimate, even after the case has gone to another court.—Pockman v. Meatt, 
845. 

See Conveyrances, 5, 6; Evipence, 7, 8, 14, 15; Execution. 6. 

RECOUPMENT. 

See Practice, Crvit — PLEADING, 2, 13, 16, 17, 18. 


REFERENCES. 

1. Referee — Additional testimony.—When a case is referred back to a referee 
after report filed, to re-state an account, the hearing of additional testimony is 
a matter resting very much in his discretion.— Franz vy. Dietrick, 95. 

2. Referee, report of — Appeal — Evidence, weight of —The report of a referee 
in stating an account is equivalent to a special verdict, and will not be dis- 
turbed on appeal, as being against the weight of evidence.— Id, 


REPLEVIN. 
1. Replevin—Chattels wrongfully taken, purchaser of — Knowledge of tor- 
tious taking on part of — Jury, what questions submitted to.— Replevin will 
lie against the purchaser of a chattel from one who has tortiously obtained 
possession thereof, notwithstanding that the vendor may have been pecunia- 
rily responsible, and that plaintiff nevertheless made no effort to bold him tu 
accountability, where no evidence shows that the purchaser was ignorant of 
the wrongful nature of the taking, or that he was in fact misled by the acts 
or neglect of plaintiff. And instructions embodying the law of the case 
should submit these latter issues to the jury — Welker v. Wolverkuehler, 35, 
2. Replevin — Dismissal of suit — Damages under — Privity of title.—Where 
un action of replevin against a sheriff to recover property seized under exe- 
eution, was brought by a stranger having no title or interest in the property, 
and afterward dismissed, in assessing damages aguinst plaintiff, the latter 
cannot show that the execution debtor, and consequently the sheriff who held 
under him, was not the real owner of the property, and hence was only 
entitled to nominal damages. The rule authorizing such proof of title 
applies only to eases where plaintiff stands in some relation of privity in 
respect to the property, with defendant or those from whom he derives his 
interest, as in Dilworth v. McKelvy, 30 Mo. 149.— Nelson, to use of Haen- 
schen, v. Luchtemeyer, 56. 
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REPLEVIN — ( Continued.) ' 
8. Replevin bond — Action on — Bond payable to sheriff —Remedy. — A bond 


given by defendant in a replevin suit, conditioned for the delivery of the prop- 
erty to the sheriff instead of the plaintiff, does not conform to the statute 
(Wagn. Stat. 1024, 3 4), and hence does not authorize a summary judgment 
under the statute. (Wagn. Stat. 1028, 2 14.) 

In such a case a motion to set aside the judgment or quash the execution, 
or both, is the proper course, and the party should not be driven to his writ 
of error.— Wooldridge v. Quinn, 425. 

See MorrGaGes anD DErEDs OF Trust, 13. 

RES ADJUDICATA. 

See JUDGMENTS. 

RES GEST. 

See Evipsence, 14, 15; FrRaupULENT CoNVEYANCES, 1; SHERIFFs’ 
Sates, 10. 

RETROSPECTIVE LAWS. 

See CONSTITUTION OF THE UNITED SrarTEs, 1. 

REVENUE, 

1. Revenue—Lots held for farming—Taz upon—Collector, when not liable.— 
It was competent for the Legislature to exempt from taxes of the city of Pal- 
myra, land held and valuable only for agricultural purposes, and not laid out 
in town lots. (See act of Dec. 11, 1855.) But under the revenue ordinance 
of that city its assessor was authorized to ascertain these facts, and if the party 
assessed were dissatisfied with his decision he could subject it to review before 
the city council. And having failed to do so, he cannot hold the collector 
of that city in a direct action for the amount of tax collected against him on 
such land.— Lee v. Thomas, 112. 

2. Revenue — Tax deeds — Notice — Recital of, what insuffictent.— The recital 
of a collector in a tax deed, that prior to sale of the land he gave four 
weeks’ notice thereof in the manner required by law, is insufficient; and a tax 
deed which contains no further recital of the time and manner‘of the notice 
conveys no title. 

The deed must state the facts relating to the manner of giving notice, and 
not the conclusions of the ministerial officer as to their sufficiency to consti- 
tute a legal notice. His recital that notice was given as required by law 
amounts to nothing; and without giving the required notice the collector had 
no right or authority to sell.— Spurlock v. Allen, 178. 

8. Revenue — County warrant — Special fund.— The holder of a county war- 
rant made payable out of a special fund cannot recover in an action against 
the county thereon, after that fund has been exhausted. —Campbell v. Polk 
County, 214. 

4. Brokers —License — Savings banks, officers of —Indictment.—Savings banks 
incorporated under chapter 68, Gen. Stat. 1865, p. 365, 22 1-4, are liable to 
be taxed on their capital and property, but are not required to take out 
license as brokers under the statute on that subject. (Wagn. Stat 247.) The 
provisions of the statutes concerning money brokers and exchange dealers, 
apply only to moral agents who are capable of taking oaths and suffering the 
penalties inflicted for perjury. And an individual who engages in broking, 

not on his own account, but solely in his capacity as officer of such corpora- 
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5. 


6. 


” 


tion, is not subject to indictment for failure to take out a license.— State vy, 
Field, 270, ‘ 

Tux deeds, not reciting notice of sale, are void.—Under the General Statutes 
of 1865, p. 129, 2119 (Wagn. Stat. 1206), a tax deed which contains no recital 
that uny notice whatever was given of the sale, is void and conveys no title. 
It was the duty of the collector, before selling lands on the forfeited list, to 
give notice »s required by the above section, and it ought to appear affirma- 
tively on his deed that such notice was given. The rights of a citizen cannot 
be divested by this kind of proceeding, unless it appear upon the face of the 
deed that the law has been strictly complied with. And even where the deed 
shows by its recitals that the law has been complied with, it may be contra- 
dicted as to material points by evidence, even though they are brought up in 
collateral proceedings. — Abbott v. Doling, 302. 

Revenue — Sales by collectors and sheriffs.—A sale by a collector is entirely 
different in its nature and requirements from that made by a sheriff under 
judicial process issued by a competent court. The proceedings of the latter 
are subject to the supervision of the court, and the court whose process he 
abuses is the proper tribunal to apply the remedy. But the collector does not 
act under the supervision of a court. He acts at his own peril and by his own 
advice. Hence he must be held to a strict performance of every prerequisite 
required by the statute, before the title of the citizen to his property can be 
taken away.— Id. 

Tax title — Collector’s deed — Recital in must show strict compliance with 
the law.— Under the revenue act of February 4, 1864 (Sess. Acts 1863-4, p. 
91, 3 35), a tax deed which recites that the collector gave at least four weeks’ 
notice of sale by pubiication and advertisement “in manner and form as 
directed by law,” but contains no further allegation touching notice of sale, 
is void. Itis the duty of the collector to set forth in his deed how and in 
what manner the notice was given, so that it may appear on the face of the 
deed that the prerequisites of the statute were complied with. The above 
recital is only the opinion or conclusion of the coliector, which may or may 
not be correct. Unless it appear affirmatively from the form of the deed that 
all the prerequisites of the statute have been strictly pursued, the deed is 
invalid and conveys no title.— Large v. Fisher, 307. 


& Revenue — County Collector — County tax, payment of — License — Con- 


9. 


struction of statute — Mandamus.—U nder the act of 1868, concerning county 
revenue (Wagn. Stat. 1196, 3 76), and the act concerning brokers (Wagn. 
Stat. 249, 22 6,7), taken together, a county collector may levy a tax, not exceed- 
ing by one hundred per cent. the State tax, upon the license of a broker; and 
mandamus will not lie to compel the delivery of the license until such county 
tux is puid.— State ex rel. Meyers v. Spencer, 342. 

C lector — Accounts — Investigation of by County Court—Certiorari—Con- 
struction of statute—Where a County Court ascertained a balance to be 
due from the county collector to the county, ordered its payment, and, on 
his failure to respond, rendered judgment by default against him at the next 
term, and ordered execution to issue thereon (see Gen. Stat. 1865, p. 228, 
22 19-26), held: 

Ist, that the action of the court was judicial and subject to review on 
certiorari. 
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REVENUE — ( Continued.) 
2d, that the above provisions were not repealed by implication by the act 
of 1863-4 (Gen. Stat. 1865, p. 130, 3 128), providing for a different method 
of rendering judgment. The former statute is still in force. (Saline County 
Subscription case, 45 Mo. 52, commented on.)-- Owen vy. Andrew County, 
872. : 

10. Collector's accounts —What mode of proceeding — Ten per cent. penalty— 
Examined by County Courts.—The statutes (Gen. Stat. 1865, p. 228, 23 19- 
26) were never intended to clothe County Courts with the general power of 
overhauling all past accounts of collectors. Ifa settlement regularly made 
and approved is to be impeached after the term of court has lapsed, and 
especially after the collector has gone out of office, it cannot be reached by a 
proceeding under the statute, but the end must be accomplished by an ordi- 
nary action; and ina proper case the courts will correct the error cf the agents 
of the county in approving and recording an improper settlement, by giving 
judgment against the collector for any amount found to be still due the county, 
notwithstanding such approval. But in such adjustment the ten per cent. 
penalty to be added by the collector under the statute (Gen. Stat. 1865, p. 
114, 3 24) should not be charged against him. — Jd, 

ll. Collector —Lands used for agriculture—Assessments irregular and void— 
Remedy.— A county collector is not personally liable for levying on land 
embraced within town limits and regularly assessed for town taxes, although 
the lands were used exclusively for agricultural purposes. It is his duty to 
collect all taxes contained in the assessor’s list; and he has no discretion in the 
matter, except where property is expressly exempt from taxation by law, and 
the assessment is simply void. Where there is any liability he is bound to 
levy, and cannot be held personally liable because the levy was irregular. It 
was the duty of the party assessed to object to the assessment, and, if it went 
against him, to review it by a direct proceeding in the city court of appeals. 
—Walden v. Dudley, 419. 

12. Revenue —County assessor — Action of, judicial — Collector, liability of 
for irregular assessment.— An assessment of stock of a railroad company 
in the name of the shareholders, instead of that of the corporation, is irreg- 
ular. But the action of the assessor in such case is judicial, and where it 
appears from the tax-list that the assessor had jurisdiction over the property, 
t. ¢., that it was liable to taxation in some form or other, the collector would 
not be lixble to the tax-payer for the amount collected under such assessment, 
notwithstanding its irregularity. In the case supposed the tax-bi!l certified 
to the collector is a sufficient warrant, and will justify him in the proceeding. 
(St. Louis Mutual Life Ins. Co. v. Charles, 47 Mo. 462, affirmed.)-- North 
Missouri R.R. Co. v. Maguire, 482. * 

13. Revenue—North Missouri R.R.—Ordinance of 1865 constitutional.— The 
convention ordinance of 1865, providing that an annual tax of ten and fifleen 
per cent. of the gross earnings of the North Missouri Railroad Company 
should be paid to the State in lieu of other taxation, and applied in payment 
of the debt due from the State on the bonds issued by the State to that com- 
pany, is not repugnant to the constitution of the United States in any of the 
following particulars : 

1. It does not violate articles v and vi1 of the amendments of the United 
States constitution. Those articles were not designed as limitations upon 
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State governments in respect to their own citizens, but exclusively as restrio- 
tions upon Federal power. 

2. The act of February 16, 1865, providing that the mortgage of the State 
on the North Missouri Railroad, taken to secure the amount guaranteed by 
the State to aid in the completion of the road, should be released and made 
a second lien, was a contract with the State. But the ordinance of 1865, 
referred to, did not impair the obligation of that contract between the railroad 
and the State. There is nothing in that act to prevent the State from exer- 
cising the sovereign right of taxution. The act does not pretend to grant 
exemption from taxation in express terms, and the courts will never presume 
that the State intends such exemption. Obviously the matter of taxation did 
not enter in the act, but was left where it was found before. 

8. The ordinance is not unconstitutional by virtue of the clause imposing 
uniform taxation on all property. The ordinance itself is a part of the con- 
stitution, and cannot be nullified by the more generai provision relating to the 
subject of taxation. 

4. The ordinance of 1865 is not unconstitutional on the ground that the 
assessment is not in the nature of a tax. Although not levied and obtained 
directly for purposes of revenue, the assessment is a tax. It was raised for 
the purpose of paying the State’s indebtedness.- When money is once raised 
by taxation it ig revenue, without regard to the purpose to which it is appro- 
priated or applied.— North Missouri R.R. Co. v. Maguire, 490. 


14. Revenue— Taxation, unequal — Legislation.— The right of determining 
what proportion of the burdens of taxation shall be borne by any individual 
or class of individuals must be determined by the Legislature where there 
is no constitutional restriction. And the remedy in case of unjust legislation 
is to be found among the constituents of the legislators, and not in the judi- 
ciary.— Id. 

15. Bill of rights, section 30— Proceedings under, imperative.— Section 30 
of the Missouri bill of rights, which declares that “all property subject to tax- 
ation ought to be taxed in proportion to its value,” is a prohibition against 
taxation in any other mode. The word ought therein used is not directory 
but mandatory.— Life Association of America v. Board of Assessors, 512. 


16. Revenue — Taxation — Exemption — Commutation — Statute, coastruction 
of.—Section 40, in regard to the incorporation and regulation of life insurance 
companies (Wagn. Stat? 752), declaring that the payment of certain fees from 
the companies shall be received in lieu of taxes, cannot have the effect of ex- 
empting them from taxation. That section is rather an exemption than a 
commutation. But the Legislature has no power, under the present constitu- 
tion, to exempt property from taxation, or to commute the payment of taxes, 
—Id. 

17. Revenue—Corporation, property of — Shares of stock — Assessment.—Not- 
withstanding that the property of a corporation does not embrace shares 
of stock, and hence cannot be assessed under sections 23-4 of the statute con- 
cerning revenue (Wagn. Stat. 1169), yet, being owned by the company and 
in its possession, it may be assessed under the general revenue law.— Id. 

18. Revenue — Power of taxation may be delegated — Language used must be 
concise.— The power of the State to tax all professions is unquestioned; and 
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REVENUE — (Continued.) 
the State may delegate the authority, but the delegation should be made in 
clear and unambiguous terms.— City of St. Louis v. Laughlin, 559, 

19. Attorneys at law—License (ax invalid —Charter—Rule ejusdem generis. — 
The charter of the city of St. Louis, approved March 4, 1870, provided 
(art. 11, 3 9) that the mayor and city council should have power to license 
**auctioneers, grocers, merchants, retailers, hotels, * * * hackney car- 
riages, omnibuses, carts, drays and other vehicles, and all other business, 
trades, avocations or professions whatever.” The profession of “law” 
wus not specifically enumerated in the section. Held, that under said pro- 
vision the city council of St. Louis had no power to pass an ordinance levying 
a tax on attorneys at law. The rule is, where general words follow particular 
ones, to construe them as applicable only to persons or things of the same 
general character or class. And in the case mentioned, the profession of law 
was not ejusdem generis, and could not be embraced in the purview of the 
act.--Id, ® 

20. Revenue — Banks —Tazxation, surrender of — Power to increase.—The 
charter of the Manufacturers’ Savings Bank of St. Louis declared that one 
per cent. of the net profits of the bank should be paid to the State, but con- 
tained no negative or restrictive words indicating any intention of the State 
to surrender the power of taxation if it saw fit to do so, Held, that clause 
of the charter referred to was a contract between the company and the State, 
but that an ordinance imposing a license in addition to the above one per 
cent. was not unconstitutional as impairing its obligation. The rule is that 
the Legislature has full power and control over the subject of taxation, and 
that this power will never be considered surrendered unless it is done 
expressly or by necessary implication in the charter itself.—City of St. Louis 
v. Manufacturers’ Savings Bank, 574. 

21. Revenue—Power of taxation, delegation of.—Where the Legislature has the 
power to tax an institution it may delegate that power to a city corporation. 
— Id. 

22. Revenue—Real estate agent, license of—Ordinance—Constitution.—A gen- 
eral ordinance imposing a license of $100 upon a real estate agent, and not in 
express terms repealing a prior general ordinance imposing a license of $50, 
is, under section 3, article 11, of the charter of the city of St. Louis, invalid. 
— City of St. Louis v. Sanguinette, 581. 

23. Revenue—Taxres—Lien on personal property—Lien will prevail over claims 
of creditors—Ezxecution, how issued—Statute, construction of.—For payment 
of taxes on the personal property of a debtor, the State has an equitable lien 
which will prevail over the claims of creditors; and the lien is not discharged 
by an assignment of the property of the debtor for the benefit of creditors. In 
ease of such assignment the collector is authorized, under the statute (Wagn. 
Stat. 1188, 3 26), to seize and sell the property in the hands of the assignee. 
The spirit of the law will treat the property as pro hac vice the property of 
the assignor, and will not drive the State into equity to enforce its claim.— 
State, to use of Phillips, v. Rowse, 586 

See Special Taxes. 
REVIEW, PETITION FOR. 
See Practice, Crvit, l. 
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ST. CHARLES, CITY OF 


1. Streets, widening of — Proceedings before recorder — St. Charles, charter 
of — Judgment before recorder — Appeal from —Certiorari — Section 7, art. 
Iv, of the revised charter of the city of St. Charles (Sess. Acts 1869, p. 147) 
does not authorize appeals from proceedings before the recorder for the con- 
demnation of private property, but applies only to those prosecutions, whether 
in State cases or cases arising under city ordinances, in which the recorder 
can render judgment. In the case first supposed he can render no judgment, 
and the appeal, if any would lie, would be from the action of the Circuit 
Court to whom he certifies his verdict. The fact that he presides over the 
jury with power to order a new inquest, and certifies their verdict to the 
council, does not make him a judge of the case. Nor does the charter allow 
an appeal from the action of the council. If parties would review such 
action, it must be done by certiorari.—City of St. Charles v. Stewart, 132. 

2. Cities, actions against — Jurors — Special venire.— In an action against the 
city of St. Charles, where some of the jurors were residents and tax-payers, 
plaintiff would be entitled to a special venire for jurors who owned no prop- 
erty in the city. But notice of such venire will not be granted after the jury 
is called.— Rose v. City of St. Charles, 509. 

8. Street opening — City of St. Charles—Circuit Court — Appeal —Certiorari. 
—Under the charter of the city of St. Charles, section 7, article rv (Sess. Acts 
1867, p. 147), appeal will not lie to the Circuit Court from proceedings to 
condemn private property in that city for establishing or altering streets. 
Such proceedings can only be reviewed by certiorari. (City of St. Charles 
v. Stewart, ante, p. 132.) And the action of the Circuit Court in trying 
such a case de novo is outside of its jurisdiction and void.—City of St. Charles 
v. Rogers, 530. 

ST. JOSEPH BRIDGE COMPANY. 

1. Railroad bonds — Subscription — St. Joseph Bridge Company — Mandamus. 
— By the terms of the original subscription by the city of St. Joseph to the 
St. Joseph Bridge Company, the city agreed to deliver to the company bonds 
in separate installments of $50,000, one installment to be delivered upon the 
expenditure by the company of each successive $100,000 until the comple- 
tion of the bridge. By a subsequent modifying ordinance fifty per cent. of 
the total amount subscribed was to be paid when called for by the company. 
Held, that the plain intent of the latter ordinance was that whenever the 
required amount was used in the building of the bridge, which would entitle 
the company to an additional installment of the bonds, they should be deliv- 
ered, although that amount, or some of it, may have been derived from 
money arising from the city bonds theretofore transferred.— State ex rel. St. 
Joseph Bridge Building Co. v. Severance, 401. 

ST. JOSEPH, CITY OF. 

See Sr. Josern Brinas Co., 1. 

ST. LOUIS, CITY OF. 

1. St. Louis, city of — City council, donation by — St. Ann's orphan asylum 

— Members of city council, trustees.— None of the grants of corporate pow- 
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8T. LOUIS, CITY OF—( Continued.) . 


ers in the charter of the city of St. Louis authorize the city council thereof 
to appropriate or give away the public moneys as pure donations to any 
mere private institution not under the control of the city and having no con- 
nection with it. The council may exercise implied or incidental powers 
whenever they are necessary to carry out those clearly expressed. But such 
donation is not germain or incident to any power granted. The members of 
the city council are trustees clothed with a trust, not for the corporation as 
such, but for the public who have confided the authority to them. And the 
diversion of the money of the tax-payers for any purpose other than that 
which is expressed in the charter, is a perversion of the trust and an excess 
of authority. — Hitchcock v. City of St. Louis, 484. 

2. Streets — Improvements — Taxes for, not enforceable till entire contract is 
completed. — Under the supplement to the charter of the city of St. Louis, 
approved January 18, 1860, assessments against adjoining property-owners 
for street improvements cannot be made, nor can the special tax-bills therefor 
be enforced, till the contract for the improvement is fully completed. By the 
**work’’ mentioned in the provision referred to, is meant all work named 
in the contract. The above law is not distinguishable in principle from 
that relating to sewers. (City of St. Louis, to use of McGrath, v. Clemens, 
36 Mo. 467, overruled.) And the reason of this rule is plain; for, e. g., 
the grading of a single lot or block, instead of that of a whole street, may 
be an injury and not a benefit. —City of St. Louis, to use of McGrath, v. 
Clemens, 552, 

3. Attorneys at law — License tax invalid—Charter—Rule ejusdem generis.— 
The charter of the city of St. Louis, approved March 4, 1870, provided (art. 
111, 3 9) that the mayor and city council should have power to license “ auc- 
tioneers, grocers, merchants, retailers, hotels, * * * hackney carriages, 
omnibuses, carts, drays and other vehicles, and all other business, trades, 
avocations or professions whatever.” The profession of “law” was not 
specifically enumerated in the section. Held, that under said provision the 
city council of St. Louis had no power to pass an ordinance levying a tax on 
attorneys at law. The rule is, where general words follow particular ones, to 
construe them as applicable only to persons or things of the same general 
character or class. And in the case mentioned, the profession of law was not 
ejusdem generis, and could not be embraced in the purview of the act.— City 
of St. Louis v. Laughlin, 559. 

4, Revenue — Real estate agent, license of — Ordinance — Constitution.— A 
general ordinance imposing a license of $100 upon a real estate agent, and 
not in express terms repealing a prior general ordinance imposing a license 
of $50, is, under section 3, article 111, of the charter of the city of St. Louis, 
invalid,— City of St. Louis v. Sanguinette, 581, 

ST. LOUIS COUNTY. 

See ADMINISTRATION, 7. 

» SALES. ° 

1. Sale— False representations avoid, when.—In order to avoid a sale for that 
reason, the representation touching the subject-matter of the sale must not 
only be false, but the purchaser must be deceived by it. He must trust to it 

and buy on the strength of it. Thus, where the vendee examined land prior 
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SALES—( Continued.) 


to purchase, he could not afterward have the sale set aside because the vendor 
had falsely represented the land to be wooded and smooth in surface ; since as 
to these facts there could have been no deception.— Morse v. Rathburn, 91. 

2. Sale of land — Agency — Sub-agent, representations by.—Where one who 
acts for the legal owner of land is himself the equitable owner, the representa- 
tions of his agents will bind the legal owner. In such case the equitable owner 
is also principal.— Id, 

8. Sale — Report of —Filing—Statute, construction of.—A law providing that 
a report of sule should be approved or rejected “at the first term thereof 
after filing the same” did not mean the same term at which the report was 
filed, but the succeeding one. — Highley v. Barron, 103. 


4. Minors— Affirmance of contracts — Property, recovery back — Refunding 
of money — Infants, after they become of age, may affirm contracts not pre- 
viously binding on them. Any act done by them showing an intention to 
affirm, such as receiving the purchase-money, with a full knowledge of all 
the facts, will be sufficient. And where an infant seeks to recover back his 
property, either real or personal, he must refund what he has received. He 
cannot recover so long as any part of the consideration is withheld. — Jd, 

5. Estoppel in pais— Sale of lands — Improvements, ete.—One who has 
received an adequate consideration for the sale of land, and stands by for 
years and sees it greatly enhanced in value by improvements, without warning 
or protest, is estopped from disavowing the sale, although the sale itself was 
not binding in law.— Id. 


6. Tender — Sale of real estate — Suit for specific performance — When tender 
need not be made.— When the vendor of land claims to have rescinded, 
and repudiates and denies the obligation of the contract, placing himself in 
such a position that it appears that if tender were made its acceptance would 
be refused, then no tender need be made by the vendee. In such case it is 
enough if the latter, in a suit for specific performance, offer by his bill to 
bring in the money when the amount is liquidated and he has his decree for 
performance.— Diechmann v. Diechmann, 107. 

7. Sales cannot be impeached collaterally in ejectment.—Where a stranger 
purchases lands at an execution sule, it can be impeached only by a direct 
proceeding, by motion to set aside the sale, or, where a deed has been made, 
by an action in the nature of a bill in chancery, It cannot be done in an 
action in ejectment.— Groner v. Smith, 318. 


8. Attachment, sale under—Notice by handbills — Purchaser at sale.— Notice 
of asale under attachment, given merely by handbills, in a county where a 
newspaper is published, is in law no notice at all. Where a stranger purchases 
for a good and adequate consideration, in ignorance of this irregularity, and 
receives a deed good upon its face, the sale should be received as valid, not- 
withstanding the sheriff’s neglect in regard to the notice; and such a sale 
might sustain a link in a chain of title, even if the purchase were made by 
the execution-plaintiff, in favor 8f his innocent grantees. But it cannot be 
held to give him such an interest as to entitle him to relief in equity.—Curd 
v. Lackland, 451. 

9. Sales, fraudulent—Gross inadequacy of price—Fraudulent circumstances. 

—When a sale is attacked as fraudulent, gross inadequacy of price is one 
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SALES—( Continued.) 


of the badges of fraud, and becomes controlling when coupled with other 
circumstances tending to show fraud.— Id, 


10. Trusts—Inaccuracies in trust deeds— What will not vitiate them.—Where 


notice of sale under a deed of trust sufficiently designated the property to be 
sold, the time and place of sale, and for what debt, and the names of the 
trustees were correctly printed in the body of the advertisement, a mistake 
in the name of one of them, at the bottom of the instrument, will not vitiate 
the sale.— Stephenson v. January, 465. 
See Acrency, 7; AssIGNMENTS; Estopret, 5,6; Governor, 1; InguNc- 
TION, 1; LANDS aND LAND Tit Es, 5, 7, 8, 14; MortaaGEs AnD DEEDS 
oF Trust, 14; Partition, 2, 3; SHerirrs’ SALES. 


SCHOOLS, 


* School fund — Defaulting treasurer — Assignments.— Under section 7, 
article vi, of the school law of 1855 (R. C. 1855, p. 1440), it would be the 
duty of the assignees of a defaulting county treasurer, in settling his debts 
pursuant to the general assignment law, to deduct an indebtedness from him 
to the county on account of the schooi fund. And for this purpose the law 
did not require the county to present this debt for allowance before the 
assignees. In fact, they have no authority to give it a preference under the 
assignment (R. C. 1856, p. 210, 3 89), but must make the deduction under the 
general law, thereby pro tanto overruling the assignment.— Cass County v. 
Jack, 196 

School fund — Defaulting treasurer — Constitution.— Section 7, article vu, 
of the school law of 1855 (R. C. 1855, p. 1440), giving «a preference to the 
debt owing by a defaulting county treasurer to the school fund, is not uncon- 
stitutional.— Jd. 


County Court — School fund — Mortgage — Sale — Powers of County Court 
— Laches of State officers.— Certain land was mortgaged to the county of 
Ray to secure a loan of school funds. The mortgagors also gave their bond 
with surety to secure the loan. At the mortgage sale the land was bought in 
by the clerk of the County Court, for a sum equal to the principal and inter- 
est of the debt. But the sale was set aside, and the same property was re-sold 
to the surety for an amount considerably less than that first bid. Held: 

1. The land could not be bought in by the County Court in the name and 
for the use of the county. (Wagn. Stat. 1259-61, 33 78-81, 83, 87-89.) In 
the care, management and control of the fund the County Court was not the 
agent of the county, but acted solely under and by virtue of a statutory 
trust devolved upon it by the Legislature for a particular purpose. 

2. The surety was liable for the difference between the sums brought at 
the first and second sale. The officers of the County Court, in the case sup- 
posed, were the agents of the Staté, and the State was not liable for losses 
resulting through the acts or neglects of its officers. (Marion County v. 
Moffet, 15 Mo. 604; Park vy. State, 7 Mo. 194.)— Ray County, to use, ete., v. 
Bentley, 236. 

County Courts — School fund — Mortgage — Security — Sale, etc.—Where 
there is danger that real estate, mortgaged to a county to secure the loan of 
school funds, may decrease in value, it is the duty of the county, if deemed 
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advisable, to demand additional security, and, in case of failure to furnish the 
sume, to order an immediate sale of the property.— Jd, 


See Contracts, 4; Converances, 3, 4, 7; Practice, Crvir — PLeap- 
Ina, 10. 
SERVICE. 
See SHERIFF, 3. 
SET-OFF. 
See Practice, Civir —Pieaprina, 2, 13, 16, 17, 18. 
SEWER-BILLS. 
See Contracts, 12, 

SHERIFF. 

1. Sheriff — Bond — Action on— Money paid over under military orders — 
United States constitution — Impairing obligation of contract — A sheriff. 
is not a mere bailee of money coming into his hands, who is exonerated from 
liability by the exercise of ordinary care and diligence. His duty is to pay 
over the money to those legally entitled thereto, and his bond has the force 
of a contract that he will not fail upon any account to make the payment, 
Hence, section 4 of art. x1, of the State constitution, in so far as it releases 
him: from such liability, even where the fund was misapplied in pursuance 
of military orders, is in conflict with the constitution of the United States es 
impairing the obligation of a contract.— State, to use of Judge, v. Gatz- 
weiler, 17. 

2. Sheriff — Bond -— Action on— Statute of limitations commences running, 
when — Act of Congress — Jurisdiction of Federal courts.—A sheriff who, 
during the late rebellion, and subsequent to March, 1863, misapplied money 
in his hands, under a military order of the United States, will be protected 
against any action therefor in the courts of this State, brought more than 
two yeurs after the date of his return showing the execution to have been 
satisfied, The Congressionai act of limitations (12 U. 8. Stat. 757) is binding 
on State as well as Federal courts.— Id. 

8. Sheriff's return — Service.— A sheriff’s return is not bad because it shows 
service upon two minor defendants by leaving a copy of the petition with 
their mother as member of the family of each.— Weber v. Weber, 45. 

4. Deed, sheriff’s, without certificate of acknowledgment—Defect not remedied 
by clerk’s minutes.— A sheriff’s deed, lacking the indorsement of clerk’s 
certificate of his acknowledgment, cannot be shown in evidence; and the 
defect cannot be supplied by a transcript from the clerk’s entries showing the 
acknowledgment and its entry upon his minutes.x— Adams y. Buchanan, 64. 

5. Sheriff — Execution — Bond, action on — Measure of liability.—A sheriff is 

bound to use reasonable diligence in searching for property on which to levy. 

It is usual for the plaintiff to point out property where it is not known to the 

officer; but if it were pointed out by another, or if the officer had knowledge 

of such property, no matter how obtained, and friled to make a levy, it would 
be sufficient to establish his liability on his bond. But his liability does not 
follow from the mere fact that there was property in possession of defendant 
not levied on, without proof that he knew of the property or might have 
ascertained about it by the exercise of reasonable diligence.— State, to use 
of Lowe, v. Ownby, 71. 
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SHERIFF — ( Continued.) 

6. Sheriff — Bond, suit on — Default —What allegation may be inquired into 
after.—In suit on a sheriffs bond for failure to levy upon property sufficient 
to satisfy an execution, the truth of the allegation that the sheriff had notice 
of the execution-defendant’s having property subject to execution, is not 
admitted by a default taken in the case; but, under the statute (Wagn. Stat. 
240, 2 7), must be inquired into. Proof of the existence of such property, 
and consequently of his knowledge thereof, pertains to the condition and 
breach, not to the penalty or the execution of the bond.— Id. 

7. Sheriff, action against— Defendant in execution — Proof of ownership by.— 
To sustain an action against a sheriff for failure to levy an execution, it is not 
sufficient to show merely that he was directed to,levy upon certain property, 
without further showing that defendant in the execution had at the time 
some interest in the property, or such possession as would raise a presump- 
tion of ownership.— Stevenson v. Judy, 227. 

& Damages — Action for, nominal and uctual.—Under the statute (Wagn. 
Stat. 614, 2 64) plaintiff is not entitled even to nominal damages aguinst a 
sheriff for failure to make a return within the proper time, unless he has 
sustained actual injury by reason of such failure.— Jd. 

See Execution, 4; MortGaGes anv DeEDs or Trust; SHERIFFS’ SALES, 

SHERIFFS’ SALES. 

1. Sheriff's deed — Sale after return term, ete.—The deed of a sheriff is not 
invalid because its recitals show that the land conveyed had been levied on by 
his predecessor in office more than a vear before, when it further shows that 
the lands were sold at the first term at which sale could be made.— Boyd v. 
Jones, 202. 

2. Ejectment — Execution sale — Outstanding title. — Defendant in an execu- 
tion cannot defeat an action of ejectment brought against him by a purchaser 
at the execution sale, by setting up an outstanding title. And the same rule 
obtains in case of one claiming under such title, where he had acquired pos- 
session under defendant in the execution. If he wishes to assert his title he 
must first yield his possession so acquired from defendant in the execution, 
and then bring his action of ejectment.— Id. 

8. Sheriff's deed — Relates back, when.— Where sheriff’s sale was made before 
the commencement of a suit in ejectment, but the deed was dated afterward, 
it relates back to the day of sale so as to vest the title in the purchaser from 
that time. This rule, however, does not hold where the rights of purchasers 
for a valuable consideration without notice intervene. —Winston v. Affalter, 
263. 

4. Sheriff's deed — Sale after first term — Recitals, sufficiency of. —The omis- 
sion in a sheriff’s deed to recite the reason why the sule was not made at the 
first term of court to which the execution was returnable, is not such an omis- 
sion as to render the deed void.— Groner v. Smith, 318, 

5. Judgments nunc pro tunc— Entries—Sheriff's deed, amendment of by court. 

—Where a formal entry of a judgment had not been made, but it sufficiently 

appeared from the record that such judgment had in fact been rendered, an 

entry of the fuct at a subsequent term might be made nune pro tunc by the 
court. And judgment having been actually rendered so as to support an 
execution sale and sheriff’s deed, the court could afterward permit the sheriff 
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SHERIFFS’ SALES—( Continued. 
to amend his return so as to show that sale was not made at the return term 
because the court was not then in session. — id 

6. Deed, sheriff’s — Relates back to sale, when.— A sheriff’s deed will relate 
back to the date of the execution sale, as to parties having actual notice of the 
sale, and takes effect from that date. And in sucl) case notice of the sale is 

\ virtually notice of the deed.— Shumate v. Reavis, 333. 

7. Sheriff's deed — Title — Execution of deed.—A sheriff's sale, although 
manifested by a writing signed by the sheriff, does not pass the title of the 
debtor. To do this a deed must be executed by the sheriff.— Strain v. Mur- 
phy, 337. 

8. Sheriff’s deed — Relates back—Intervening rights of strangers.—A sheriff’s 
deed, as to the debtor und his privies, relates back to the time of the sale, but 
not so as to cut out the intervening rights of strangers.— Jd. 

9. Sheriff’s deed — Recital —What particularity required.—A sheriff’s deed is 
not bad because its recitals omit the day of the month when the sale was made, 
where they show that the sale was made during the term of court and while 
the court was actually in session.— Id. 

10. Evidence — Sheriff’s sale — Res geste.—In proceedings attacking the valid- 
ity of a sheriff’s sale, declarations and acts occurring at the time are admissible 
as a part of the res geste. And when the acts and declarations are calculated 
to stop the bidding, and do in fact have that effect, they will vitiate the sale, 
even though the sale is not made under any agreement or bargain which 
would otherwise invalidate it.— Griffith v. Judge, 536. 

11. Sales—Agreement to bid on for debtor, ete.—Specific enforeement.— Where 
the purchaser at a sheriff’s sale agreed with defendant in the execution that 
he would bid it off for him and give him a title bond to re-convey it to him as 
svon as the amount bid for it was refunded, and purchasers were prevented 
from bidding by acts and declarations creating the impression that the pur 
chaser was bidding in the property for defendant in the execution, such agree- 
ment should be specifically enforced in a court of equity.— Id 

See RevenveE, 6; SHERIFF. 


SPANISH LAWS. 

See ConVEYANCES, 7. 

SPECIAL TAXES. 

1. Revenue ~ Tax-bill — Non-compliance with contract — Reduction — Mode 
of assessment.— In suit on a special tax-bill, where it appeared that the work 
was done in a manner inferior to that called for by the contract, the jury 
should find for the plaintiff such, and only such, proportional amount of the 
sum assessed and sued on in the special bill as the work actually done in the 
particular instance bore to the work in such a case if done according to the 
contract. The damage in such case should not be distributed pro rata 
through all those assessed. The particular person injured has a right to 
have the special injury to himself deducted from the charge made against 
him.— Creamer v. Bates, 523. 

See Contracts, 12; Srreets, 2, 3, 4. 


SPECIFIC PERFORMANCE, 
See Contracts, 8; SALEs, 6. 
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STATE, LANDS HELD BY. 
See Contracts, 2. 


STATUTE, CONSTRUCTION OF 








. Statute, construction of —General and particular words— Rule as to.— 
It is an established rule of construction, where general words follow particu- 
lar ones, to construe the power as applicable to the things or persons par- 
ticularly mentioned.— City of St. Louis v. Laughlin, 559. 

2. Statutes — Motives of Legislature.—If a statute is regularly passed, the 

motives of the law-making power cannot be inquired into in order to invali- 

date it.— State ex rel. Blakeman v. Hays, 604. 

See ADMINISTRATION, 6 (Wagn. Stat. 78, 33 58, 54), 7, 8 (Wagn. Stat. 81, 
3 67). 

ATTACHMENT, 5 (Wagn. Stat 191, 3 48). 

Bonps, Paciric Rariroap, 1 (R. C. 1855, p. 1487; Wagn. Stat. 1281; 
Sess. Acts 1871, p. 80). 

CHILLICOTHE, City oF, 1 (Sess. Acts 1869, p. 69). 

Contracts, 4 (Wagn. Stat. 881). 

Conveyances, 3 (R. S. 1835, p. 142, 3 2). 

Courts, County, 3 (Wagn. Stat. 1259-61, 33 78-81, 83, 87-89). 

CRIMES AND PUNISHMENTS, 1 (Wagn. Stat. 462-3, 3 56), 2 (Sess. Acts 
1870, p. 45), 3 (Wagn. Stat. 457, 3 26). 

DamaGeEs, 3 (Wagn. Stat. 520, 3.5; id. 310, 3 43). 

Divorce AND ALImony, 1 (Wagn. Stat. 535, 2 12). 

Dower, 4 (Wagn. Stat. 88, 2 33). 

EsECTMENT, 5 (Wagn. Stat. 99, 33 38, 43). 

EMINENT Domatrn, 3 (Wagn. Stat. 328, 3 4). 

EvipEnce, 3 (Wagn. Stat. 1046, 3 45), 11 (Wagn. Stat. 595, 33 35, 36). 

ixEcuTions, 4 (Wagn. Stat. 606, 3 20), 6 (Sess. Acts 1863-4, p. 44). 

Hapeas Corpvs, 1 (Wagn. Stat. 690, 3 35). 

LANDS AND LAND Titus, 18 (R. C. 1845, p. 1046, 2 5). 

Manpamvs, 1 (Wagn. Stat. 1028, 36; id. 1032, ¢ 24). 

Mecuanics’ Lien, 1 (Wagn. Stat. 911, 3 21). 

Practice, Crvic—APPEAL, 1 (Wagn. Stat. 1044), 2 (Sess. Acts 1871, p. 16). 

Practice, Civitc—PLeapineG, 2 (Wagn. Stat. 1015, 2 12), 9 (Wagn. Stat. 
1015, 3 71), 14 (Wagn. Stat. 1033, 2 1). 

Practice, Crminal, 4 (Wagn. Stat. 1081, 33 2, 3), 5 (Wagn. Stat. 515, 
23; id. 989, 32 14, 15). 11 (Wagn. Stat. 895, 37), 13, 14 (Wagn. Stat. 
1112, 32; id. 1114, 33 13, 14). 

Practicrk, SuPREME Court, 8 (Wagn. Stat. 259, 33 18-23). 

RarLroaps, 1 (Wagn. Stat. 298, 3 2, subd. 7), 6 (Wagn. Stat. 310-11, 3 43). 

Repievin, 3 (Wagn. Stat. 1024, 2 4; id. 1028, 3 14). 

Revenve, 4 (Gen. Stat. 1865, p. 365, 22 1-4: Wagn. Sta: 247). 6 (Wagn. 
Stat. 1206), 7 (Sess. Acts 1864-5, p. 91, 2 35), 8 (Wagn. Stat. 1196, 3 76; 
id. 249, 23 6,7), 9, 10 (Gen. Stat. 1865, p. 228, 22 19-26), 10 (Gen. Stat. 
1865, p. 114, 2 24), 16 (Wagn. Stat. 752, 3 40), 17 (Wagn. Stat. 1169, 
23 23, 24), 23 (Wagn. Stat. 1188, 3 26). 

St. CuaR.es, City or, 3 (Sess. Acts 1867, p. 147, 3 7). 

ScuHoots, 1, 2 (R. C. 1855, p. 1440, 2 7). 

Suerirr, 6 (Wagn. Stat. 240, 3 7), 8 (Wagn. Stat. 614, 3 64). 

Wiis, 3 (Wagn. Stat. 1867, 32 20, 26). 

43—vOL. XLIX. 
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STREETS. 

1. Streets — Become public property, how — Ordinance, acceptance of — Dedi- 

cation. —It is not necessary, in order to constitute a street or alley in a mu- 

nicipal corporation, that the statutory course should be pursued. Any act 
by the owner setting apart to the public a portion of his property, clearly 
showing that such was his intention, vests the use of the property in the pub- 
lic for the purposes indicated ; and if actually thrown open, the public may 
take possession. In such case no ordinance or formal acceptance of dedica- 

tion is necessary.— Rose vy. City of St. Charles, 509. 

Streets — IDnprovements — Assessment of benefits for, how proportioned. 
— The assessment for street improvements should be made in the proportion 
which the whole frontage of any particular lot bears to the entire work.— 
City, to use of McGrath, v. Clemens, 552. 

8. Streets — Improvements — Taxes for, not enforceable till entire contract is 
completed.—Under the supplement to the charter of the city of St. Louis, 
approved January 18, 1860, assessments against adjoining property-owners 
for street improvements cannot be made, nor can the special tax-bills therefor 
be enforced, till the contract for the improvement is fully completed. By the 
** work” mentioned in the provision referred to, is meant all work named in 
the contract. The above law is not distinguishable in principle from that 
relating to sewers. (City of St. Louis, to the use of McGrath, v. Clemens, 36 
Mo. 467, overruled.) And the reason of this rule is plain; for, e.g., the 
grading of a single lot or block, instead of that of a whole street, may be an 
injury and not a benefit.— Id. 

4. Streets — Improvements — Action on tazx-bills — City not a real party. — 
In an action on a special tax-bill for street improvements, brought by a con- 
tractor to the use of a municipal corporation, the city is not the real party to 
the record, and no judgment can be rendered against it in such an action.—Id. 


See HANNIBAL, Crry or, 1, 2,8; Lanps anp Lanp Tit .gs, 3, 4; Rar- 
RoabDs, 7; St. CHarwes, Crry or, 1. 3. 


SUBSCRIPTION. 
See Contracts, 1; St. Josep Bripce Co., 1. 


SURETIES. 

1. Bond, guardian’s — Suit on — Contribution—Petition—Allegations —Ver- 
dict — Jeofails — Record — Surplusage.— Where judgment was obtained 
against a surety on a guardian’s bond, and the surety sued his co-surety for 
contribution, the failure of his petition to state that the original suit was 
brought in the name of the State, to the use of the beneficiaries on the guar- 
dian’s bond, should not be held to vitiate his judgment. The error would be 
cured by verdict. And vo: the trial, notwithstanding such defective averment, 
the record in the former it might be admitted in evidence. And no mere 
informalities, not sufficient to have invalidated the first judgment, ought to 
be considered. Nor coujd the record be rendered inadmissible in evidence 
from the fact that it embraced a copy of the guardian’s bond. The latter 
was no part of the record, and should be treated as surplusage.— Haygood 
v. McKoon, 77. 

See ADMINISTRATION, 4, 6; Contracts, 4; Costs ry Civit Casgs, 2, 
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TAX TITLES. 


ad 





See Revenue, 2, 5, 6, 7. 


TENANTS IN COMMON, 


See Lanps anp Lanp Tir.xzs, 27, 29. 


TENDER. 


See SALgs, 6, 


TRESPASS. 


See CRIMES AND PUNISHMENTS, 1; EsectTmMENT, 4; Equrry, 4. 


TROVER. 


See MortTGaGEs AND DEEDs oF Trust, 13, Practice, Crvit—PLrEap- 
1nG, 17, 


TRUSTS AND TRUSTEES. 
3. 


Equity — Trust estate — Notice.—One who, in consequence of a blunder in 
the terms of a deed, obtains the legal title to land the equitable ownership of 
which is in another, and has full knowledge of the fact, will hold as trustee 
for the latter. And a grantee, with notice from the legal owner, will be 
affected with the same trust. — Smith v. Walser, 250. 


2. Trustees, successors of —Appointment by deed, etc.—By the terms of a deed 


conveying certain land in trust for the Pacific Railroad Company to be 
deeded away by the trustee on the order of the directors, in case of his 
failure to act, the company was authorized, “by deed duly executed, to 
appoint other trustees, who should by such deed be vested with power to 
execute the trust.” Held, that a quit-claim deed of the property, although 
signed by the president and persons purporting to be the successors in the 
trust, conveyed no title unless said trustees were appointed to carry out the 
trust by deed duly executed.— Bumgarner v. Cogswell, 259. 

Deed of trust — Name of trustee may be supplied by a court of equity.— 
Where the name of the trustee in a deed of trust was omitted in making out 
the deed, but the grantor gave the cestut que trust verbal authority to fill up 
the blank with the name of some suitable person, a court of equity has the 
power to reform the instrument and supply the name of the trustee.— Burn- 
side v. Wayman, 357. 

See Girts, 1; MortGaGEs AND DeEps or Trust; Sr. Louis, City or, 
11; Saues, 10. 
V 


VENDOR'S LIEN. 
1. Vendor's lien — Waiver —Taking note — Bidding in the property — Attach- 


ment.— Although the taking of other securities will be considered as a waiver 
of his lien for the purchase-money by the vendor of land, in the absence of 
an express agreement that it shall be maintained, yet the mere receipt of a 
note for the purchase-money will have no such effect. Nor would the fact 
that he had bid in the property at an execution sale against the vendor for a 
nominal sum, so xs to compensate him for the debt due him, amount to such 
surrender. Nor would the fact that he had attached the property for that and 
other debts, where the entire property was sold under prior attachments, and 
that of the vendor was of no avail, be construed to operate as a surrender of 
the lien.—Adams v. Buchanan, 64, 
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VENDOL'S LIEN—( Continued.) 

2. Vendor's lien— Innocent purchaser — Property bought in by attaching 
creditor, without notice of lien, ete.— A bona fide purchaser of land, without 
notice of the vendor’s lien, takes it discharged of any such liability. And 
the rule is not altered where he bought et a sale under an attachment levied 
by himself, if he had given credit to the debtor; because the property had 
been held by the latter with no apparent encumbrance, and it was the fault 
of the vendor claiming his lien that he had so trusted him.— Id. - 

8. Equity — Trespass — Ex parte estate — Vendor's lien — Petition — Certain 
separate estate was owned by a married woman, subject to the vendor’s lien. 
Part of it was subjected to payment of her debts by a judgment, definitely 
describing the same. A bill being brought by the purchaser thereof at 
execution sale, to subject her remaining estate to the payment of the vendor’s 
lien, on the ground that the original suit by mistake failed to embrace these 
lands, Aeld, that the bill contained no equity, and was properly dismissed ; 
for the proceedings under which he purchased gave him no title to said 
lands, and no attempt was made by suit for that purpose to reform those 
proceedings.— McCann v. White, 96. . 

4. Vendor's lien — Unpaid purchase-money — Land sold for — Title obtained. 

— Where the vendor of land obtains judgment to foreclose his vendor’s 

lien for the unpaid purchase-money, and sells the land thereunder, his title 

passes from him so that he cannot thereafter assert it; nor can those claim- 

ing under him.—Winston v. Affalter, 263. 


\VERDICT. 
See Practice, Cirvi.—TrRIaLs; Practice, Crim Inat, 6, 8. 


WARRANTY. Ww 

1. Equity — Bill in to set aside deed — Fraud — Encumbrance —Warranty.— 
In case of a bill in equity to set aside a deed from plaintiff to defendant as 
heing obtained by fraud, where it appears that the land was conveyed in 
exchange for other real estate deeded by defendant to plaintiff, which at the 
time was subject to an encumbrance, but the evidence showed no knowledge 
of the encumbrance on the part of defendant and no fraud in the transaction, 
plaintiff might be entitled to his action on defendant’s covenant of warranty 
for the amount he paid to remove the encumbrance, but he could ask for 
nothing more.— Eddington v. Nix, 134. 

See Contracts, 5. 

WATER-COURSES. 

1. Water-courses — Cities — Improvements — Trial —Verdict, etc. — As a mat- 
ter of law, a city, in making improvements, has no right to dam up any 
water-course and thereby flood the land of others, even though the water- 
course does not form a permanent stream. Anda verdict embodying that 
proposition should be set aside.— Rose v. City of St. Charles, 509. 

WILLS. 

1. Wills — Life estate — Survivorship — Guardianship.— By the terms of a 

will, testator’s daughter was to take the care of two brothers during their 

lives, and “in sodoing” was to have the use and benefit of the personal prop- 
erty of the testator, and to have the possession of his land for the care and 
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WILLS—( Continued.) 
support of herself and children and her brothers. A special guardian was 
appointed for the latter. Held, that under the will, in the absence of any 
further provision, her death having occurred before that of her brothers, her 
husband could not succeed to her position in the control of the property and 
the care of her surviving brothers. No title vested in her as trustee, and 
there was no trusteeship into which her husband could enter, either under the 
will or by virtue of a judicial appointment. 

And no estate vested in her children. Their interest was through the 
mother, and was dependent upon her fulfilling the terms of the will in respect 
to the care and support of her brothers.— Richardson v. Richardson, 29. 

2. Will — Conditional clause in— Effect of. —The opening clause of a will 
was as follows: “I this day start for Kentucky; I may never get back. If 
it should be my misfortune, I give my property,” etc. Held, that the 
visit to Kentucky was not named merely as the occasion of making the will, 
as from if§ supposed risks reminding him of the necessity or propriety of 
the act, but that his death prior to his return from Kentucky was the con- 
dition on which the will depended for its efficacy, and in case of his return 
it became void.— Robnett v. Ashlock, 171. 

8. Wills, probate of.— What proof necessary to make will competent as 
evidence.— In order that a will may be received in evidence, there should be 
some proof in writing attached to the will and recorded with it, showing that 
it had been duly proved. And there should be a certificate of the record 
of the will and proof. But the statute does not require that the proof should 
consist of the actual testimony in detail taken at the probate, signed by the 
witnesses and attested by the clerk; nor that the certificate of ‘the clerk 
attached should show that it was so signed and attested. The certificate spoken 
of in section 20, and that in section 26 of the statute touching wills (Wagn. 
Stat. 1367) cannot be the same. The former is in the nature of a jurat to an 
affidavit showing that the testimony was given and subscribed in open court 
and before the clerk; while the latter is a certificate to the action of the court. 
— Charlton v. Brown, 353. 

4 Dower— Devise in will not taken in lieu of by implication. — A devise 
or bequest in favor of the wife, contained in the will of the husband, will 
never be construed by implication to be in lieu of dower. The design to 
substitute the one for the other must be unequivocally expressed.— Bryant, 
Adm’r of Buford, v. McCune, 546. 

WITNESSES. 

1. Witnesses —Where party is dead, children of other party may testify.— 
Where one of the parties to a contract or cause of action is dead, the statute 
excludes the other party in interest from testifying, but not his children.— 
Anderson, Adm’r of Gentry, v. Hance, 159. 

2. Witnesses —Testimony of wife when a substantial party to suit —Construc- 
tion of statvte.—It was not the intent of the statute concerning witnesses 
(Wagn. Stat. 1373, 35) to exclude the testimony of a wife when she was a 
substantial party to the suit.— Fugate v. Pierce, 441. 

WOOLEN MILLS. 

See Contracts, I. 

WRIT OF ERROR. 

See Practice, Criminal, 13, 








